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CURRENT TOPICS 


Mental Health Bill 


No one can accuse the Minister of Health of being 
dilatory in producing the Mental Health Bill which is designed 
to put into statutory form, with some modifications, the 
proposals of the Royal Commission on the Law relating to 
Mental Illness and Mental Deficiency which reported as 
recently as May, 1957. The Bill’s principal objects are to 
give the maximum encouragement to patients suffering from 
any form of mental illness or disability to seek treatment 
promptly and voluntarily but at the same time to ensure that 
there are adequate restraints and safeguards where patients, 
in their own interests or for the safety of others, must be 
compulsorily admitted to hospital and detained during treat- 
ment. As lawyers we have a particular interest in the power 
of compulsory detention. The Bill proposes to establish 
Medical Health Review Tribunals consisting of legal, medical 
and other members with experience in administration or 
knowledge of social services. There will be one such tribunal 
for the area of each regional hospital board and the tribunals 
will have power to discharge patients (other than those whose 
discharge is subject to the Home Secretary’s consent) if they 
are satisfied that there are insufficient grounds for the patient’s 
detention. We assume that the right to apply for a writ of 
habeas corpus will be unaffected and we regard the establish- 
ment of these tribunals, which will, in fact, be a substitute for 
the Board of Control which is to be abolished, as an improve- 
ment. The Bill also contains new provisions relating to the 
detention of convicted prisoners who are suffering from mental 
disorder. The Bill is long and complicated, and we propose 
to devote more space to it in later issues. 


Graduated Pensions 


SOLICITORS employ a large number of men and women 
who earn over {9 per week, and who will thus be 
affected by the National Insurance Bill when it comes 
into operation. While the Government have departed in 
some ways from the White Paper “ Provision for Old Age,” 
the system described in it remains unimpaired in the Bill, 
not only in principle but in most of its detail. There is no 
doubt that life is going to become a little more complicated, 
although there appears to be a definite intention that the 
graduated contributions are to be collected on the P.A.Y.E. 
system. More troublesome at the outset than calculating the 
contributions will be to decide what to do about existing 
pension schemes, many of which are tied to a particular 
employment or class of employment, with the result that they 
may well not qualify to exempt the employer and employee 
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from contributing to the State scheme. The test is whether, 
when an insured person’s period of service in what is called a 
non-participating employment comes to an end, he is assured 
of pension benefits at least as good as those to which he would 
have been entitled had he paid graduated contributions 
under the State scheme. The provisions are so involved that 
many employers would probably prefer the comparative 
simplicity of the State scheme alone: but most existing 
schemes are more beneficial than the State scheme and the 
practical choice is rather between contracting out and 
tailoring the existing scheme to fit round the State one. Some 
intellectual effort will be demanded in order to make a choice. 


Repairs and Schedule A 


WE trust that Mr. L. H. Westaway, who wrote to The Times 
last Saturday to suggest an increase in the statutory allowance 
for repairs in Schedule A assessments on houses, will pause to 
consider the implications of his argument. The Inland 
Revenue will surely seize upon Mr. Westaway’s letter and, 
while admitting the justice of increasing the repairs allowance, 
will propose to increase the assessments as well. Assuming 
that Schedule A is to stay, it must be conceded that the assess- 
ments are at an artificially low level and that sooner or later 
they will probably be raised. At present tax liability under 
Schedule A is offset either by mortgage interest or by main- 
tenance claims or by both, and the question is whether it is 
worth while keeping Schedule A. There is strong pressure 
for its abolition but we foresee that this would give rise to 
many anomalies. For example, those who rent their dwellings 
would in fairness have to be allowed to charge the rent as an 
allowable deduction. Presumably there would have to be 
some limit on the amount of rent which a tenant could pay 
free of tax and so there would have to be a similar limitation 
on the size of the house which enjoyed freedom from Schedule A. 
The problem is prickly, to say the least, and in view of the 
Government’s anxiety to encourage home ownership we doubt 
whether anyone will grasp it before the election. In the mean- 
time, do-it-yourself enthusiasts like Mr. Westaway, who find 
it difficult to obtain receipts for a tin of paint or a pound of 
nails, are undoubtedly unfairly treated. 


Guidance on Attachment of Earnings 


THE Home Office has prepared a useful publication entitled 
“ Attachment of Earnings Orders: Explanatory Booklet for 
Employers ’’ (H.M.S.O., 1s.). From 16th February next, 
when the Maintenance Orders Act, 1958, comes into operation, 
the court may make an attachment of earnings order under 
which an employer will have to make deductions from the 
earnings of an employee with maintenance arrears and send 
the amount to the court. The amount of the deduction is 
determined by the “ normal deduction rate ” specified by the 
court order, which is intended both to meet the man’s current 
maintenance liabilities and to recover the arrears. However, 
if as a result of such deduction the man would be left with 
less than his “ protected earnings,” designed to take into 
account all the man’s commitments, then the full deduction 
is not made. An explanation of these terms is to be found 
on p. 664 of our issue of 13th September last in an article on 
the Act. The Home Office booklet contains some thirty 
answers to questions employers are likely to ask in connection 
with attachment of earnings orders. Relevant extracts from 
the Act are given, and an appendix contains a full explanation, 
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with tables, of the calculation of the deduction to be made 
under an order. Some of the features to which the pamphlet 
draws attention include (1) that so order 
remains in force it operates on every occasion on  whicli 
earnings fall to be paid by the employer to the employee, 
not only on normal pay-days; (2) that if part of the pay 
represents earnings in advance, for example, on account of a 
coming holiday, this fact should be ignored, although money 
lent to the employee is not earnings and is outside the operation 
of the order, and (3) that the employer may, if he so desires, 
deduct sixpence for himself every time he makes a deduction 
under an order. 


long as the 


Motorists and Drink 


It is easy to sympathise with Mr. A. A. Mutr, the Chief 


Constable of Durham, when he says, in relation to road 
accidents, that while “the casualty lists mount .. . few 
people seem to take them seriously."” In an article in the 
Manchester Guardian (5th January), entitled “ Drink, the 
Driver, and the Law,”’ Mr. Muir takes the view that “a study 
of the statistics of road accidents gives no idea of the extent 


to which drink enters into this problem,”’ and the recently 


published return, giving the statistics concerning offences and 
alleged offences relating to motor vehicles in England and 
Wales during the year ended 31st December, 1957 (Offences 
Relating to Motor Vehicles: H.M.S.O., 2s. 6d.), would seem 
to support this opinion. While it is widely accepted (if not 
statistically proved) that drink is a major cause of road 
accidents, the return reveals that during the period which it 
covers there were only 3,851 prosecutions for driving a motor 
vehicle under the influence of drink or drugs and 803 for 
being in charge of a vehicle while in that condition. According 
to Mr. Muir, there are comparatively few prosecutions in 
respect of these offences because of the difficulty of proving 
them and, for this reason, “‘ the policeman on the spot gives 
the offender the benefit of the doubt.’ The solution, he 
suggests, is to adopt laws similar to those applied in 
Scandinavian countries whereby, if the percentage of alcohol 
in the blood exceeds a certain figure, the driver is guilty of an 
offence. No doubt many reasons could be advanced for 
refusing to embrace the Scandinavian system, but, in view of 
the fact that at least one hundred people are killed on the roads 
of this country every, week, it seems to us that such proposals 
should not be dismissed lightly. 


Work-watcher Wanted 


“HARASSED West End solicitor requires secretary of 
executive capacity capable of using initiative and watching 
firm’s interests instead of clock. Salary commensurate with 
position and standard of work and loyalty expected. Age 
between 22 and 35. Legal experience essential. Write 
Box So read an item in the personal column of The 
Times recently. The novelty of the wording appeals to us 
and it would be interesting to know how many replies were 
received and the proportion of those considered suitable. 
There is a widespread impression that the younger generation 
of girls cannot compare with their predecessors in their 
standards of hard work, loyalty and efficiency. It is difficult 
to assess whether there is greater justification for this view 
than for similar opinions held in previous times about the 
then younger generation. One indication, however, will be 
given by the quantity of applications received by the solicitor 
who inserted the advertisement quoted. 
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ADVOCACY—I 


The first of two articles by Sir Sydney Littlewood 


Apvocacy is a branch of the practice of the law entirely 
neglected by many solicitors, undertaken with reluctance 
by some, and practised with distinction and substantial 
profit by a few. It cannot be taught by law schools, coaches 
or text-books. It must be learnt from practice. The only 
help that the experienced advocate can give to the less 
experienced is to tell the things that he has found useful 
in his own work. 


The solicitor-advocate 


Advocacy in itself can be a very profitable branch of 
practice. For a solicitor it offers two advantages. It gives 
him opportunities to help his client when in difficulties and it 
enables him to bring and keep his own name before the public. 
As to the first of those, when a client finds himself a party 
to proceedings in court or before a tribunal, generally he would 
much prefer his case to be handled by the solicitor he knows 
and trusts than by someone he has never met before. As to 
the second, the Council of The Law Society will not allow 
advertising, but it encourages the solicitor to become an 
advocate, and many a successful advocate has built up a 
good general practice because his name has been before the 
public so often by reason of his appearances as an advocate. 

With the great increase in administrative tribunals and 
public inquiries, advocacy becomes more and more important. 
In 1955 there were 6,553 town planning appeals, in 1956 
there were 6,699, in 1957 there were 6,921, and I am told 
that 1958 looks like producing even more. Some of these 
were trifling affairs, but many of them were of great importance 
and large sums were at stake. Again, the compulsory purchase 
of land is beccming more frequent, and in connection with that 
the advocate is often needed. i 

In many of these matters the solicitor works closely with 
his client and so gets a detailed knowledge of the matter in 
hand which he finds difficult to pass to a barrister in a brief. 
That is particularly the case in town planning appeals. In 
such a case, if the solicitor is an advocate, he has a great 
advantage over the barrister, who is kept so far removed 
from the practical side by the rules of his branch of the 
profession. In short, there are many occasions when the 
solicitor-advocate has advantages over the barrister. 


Law of evidence 


All too many advocates do not know and understand the 
law of evidence. It is not enough to know that you must 
not ask a leading question and to know that you must exclude 
hearsay. The whole of the law of evidence must be known 
and understood. I think the most useful book on evidence 
is Stephen’s Digest of the Law of Evidence. It is a small 
book, but difficult to read. Nevertheless, the man who has 
read it and taken pains to understand it will find himself 
far better equipped than the many he will encounter who 
have never taken that trouble. It has always been a matter 
of regret to me that more attention to the law of evidence is 
not paid in the solicitors’ professional examinations. Advocates 
often have to wait in a court until their case comes on. 
Stephen’s Digest of the Law of Evidence is a small book and 
could be comfortably carried about, and time spent in waiting 
for a case could be usefully employed in studying it. When 
you take a point on evidence or when a point is taken against 
you it is a pleasant feeling to be sure that you know. 


When to employ counsel 


Whenever a client has said to me: “Shall I have a 
barrister ? ’’ I have said: ‘‘ By all means.” That was not 
because I lacked faith in myself, but because I always 
remember the tale of the unsuccessful litigant in the county 
court who had been represented by a solicitor, and who said 
to his friends: “ It would have been very different if I’d had 
a proper lawyer with a wig.”’ I had one interesting example 
of the employment of counsel going against a client’s interest. 
On instructions, counsel was employed to do a case before 
magistrates in front of whom I regularly appeared. My 
client was convicted by the magistrates but the conviction 
was quashed on appeal. After the case, but before the 
appeal, I saw one of the magistrates and told him I was 
surprised that he and his colleagues had found my client 
guilty. He said: “‘ We were sure you knew he was guilty 
because you had counsel. If you had thought him innocent 
you would have done it yourself.” 


Preparation of the case 


It is impossible to overstate the importance of the prepara- 
tion of a case. It does not matter how competent the 
advocate is, he can never do justice to a case if he has not 
spent time on its careful preparation. I know that there are 
many advocates who think that they have a heaven-sent 
gift that enables them to walk into court, pick up a few notes 
from a clerk, and without any preparation deal with a case. 
Those people may be able to make a show but they fail their 
client. 


In preparing and in conducting a case, it is a mistake to 
allow your client’s feelings to be your feelings. You can 
help him much more if you deal with the matter objectively 
and above all if you are fearless in the advice that you give 
him. It is easy to give advice that is palatable, but to give 
unpalatable advice is often the best way to help. Therefore, 
in preparing your case, never allow your judgment to be 
impaired by sympathy for your client. It is quite possible 
to do your case and do it really well while having no sympathy 
at all with your client. I can illustrate this by telling a 
story of my own articled clerk days. My principal was a 
splendid advocate and on one occasion I went to court with 
him when he was appearing for a man charged with an offence 
against decency. In those days the Probation of Offenders 
Act was rarely used. My principal put up a magnificent 
plea for probation, a plea that almost brought tears to my 
young eyes, and affected the Bench so much that they acceded 
to his request. As my principal and I left court together 
I said to him, “ I was very pleased with that result, weren't 
you?” He turned to me and said, with feeling, ‘“ No. 
The dirty fellow should have been sent to prison.”’ 


The preparation of a case always involves eliciting the 
facts and sometimes looking into the law. 


As to facts. You must take your own client’s story and 
take this as fully as you can. If you take it too briefly 
you are liable to find something cropping up in court that 
takes you by surprise and, if things go wrong, your client 
will think, and probably say, that if only he had been given 
the opportunity he would have told you that. Do not be 
satisfied with your client’s own version of facts. Check 
that with whatever you can. Sometimes it is possible to 
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check with facts given by other witnesses; sometimes 
documents will help, and sometimes a visit to a site will 
show whether your client’s story is right or wrong. Check 
in every way that you can and, where you find any incon- 
sistencies, get them settled before you go to court. Nothing 
is more damaging to a case than to have something that 
your own witness has said disproved either by another of 
your own witnesses or by a document in your possession, 
or a fact that should have been in your knowledge. Such 
careful preparation takes time, but it is never time wasted. 
I know time is money, but I shall say something of that 
later. 

I have mentioned a visit to a site. In motoring cases, 
accident cases, planning appeals, and any other case where 
the locus or site is important, a visit should be made by the 
advocate himself. 

When you are satisfied that you have all the facts, turn 
to the law, and if there is a legal point, see that you have it 
thoroughly prepared. Do not rely on text-books, but look 
up the cases upon which the writer of the text-book has based 
his proposition. If you have not done this you may find, 
when you get to court, that your opponent has, and while 
you quote a line from Stone or Chitty or Salmond or some 
other text-book your opponent produces the case upon which 
the author has based that line and says, “ But my friend 
should read the judgment, where he will find. . .”” and then 
comes something for which you are entirely unprepared. 


Professional witnesses 

In the preparation of your case you will have decided 
whether a professional witness is necessary. Such witnesses 
are often necessary in cases before magistrates’ and county 
courts, but even more frequently are they necessary in cases 
before tribunals. Professional witnesses are expensive but 
often indispensable. When I have decided that I need 
professional witnesses I tell my clients why I need them, 
whom I suggest, and the probable cost. If I am authorised 
to engage professional witnesses I always see those witnesses 
myself and tell them exactly what I need, and ask how far 
they can help me. 


“ Briefing ” the client 


It is important to see that your client is aware of his position 
throughout and that is particularly true in the case of 
defendants to criminal charges before magistrates. It is no 
unusual thing to see a defendant who is represented taken 
completely by surprise when he is asked by the Bench whether 
he wishes to be tried summarily or to go for trial. That look 
of surprise is a bad mark for the solicitor. The client should 
have been told of his rights and have had them carefully 
explained before he got to court. 


Court tactics 

When the advocate has got together all of his witnesses’ 
proofs and satisfied himself about the law, he should make up 
his mind what line he is going to take when he gets into court. 
I know this sounds elementary but it is no uncommon thing 
to see an advocate who has not done that. It is a sad sight. 
He flounders all the time, makes points that are bad, misses 
points that are good and is no help to his client, the court 
or himself. It is true that in a magistrates’ court one may be 
taken by surprise because the prosecution produces something 


unexpected. This rarely happens to the advocate who has 


prepared his case with the thoroughness that I recommend, 
but on those rare occasions the experienced and well prepared 
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advocate will adjust his own plan of campaign according to 
the new circumstances without difficulty. 

I want to turn now to the court or the tribunal. 

The advocate should make himself acquainted with the 
procedure of the court or tribunal before which he appears. 
The man who appears regularly in a magistrates’ court knows 
the procedure of that court and the man who goes regularly 
to the county court knows county court procedure. Some 
tribunals, such as the Lands Tribunal, have their own rules 
of procedure and the solicitor who is appearing before such 
tribunal for the first time should make a point of studying 
those rules. There are, however, tribunals where there are 
no written rules: for instance, inquiries held by inspectors 
of the Ministry of Housing and Local Government are not, at 
the present time, subject to rules, but in practice a procedure 
has grown up. The solicitor who is appearing before such a 
tribunal or inspector for the first time should take steps to 
find out what the procedure is. Frequently he will be able 
to find another solicitor who can help him with advice, but 
if he cannot, when he gets before the tribunal he should ask 
the chairman or the inspector, as the case may be, if he would 
be good enough to let him know what is the procedure. He 
will always get the guidance he seeks. 


Demeanour—and some “ don’ts ” 

There are a few general propositions that I would like to 
make with regard to the advocate in court. 

Be well dressed. In my very early days a chairman of a 
Bench made a point of seeing me after I had appeared in 
court in a coloured soft collar and telling me that he thought 
I would make a better impression if I wore a stiff white one. 
I have always been thankful for that piece of advice. 

Be respectful to the court. This does not mean be servile ; 
there are many times when one must stand up to a court, but 
this can be done in a respectful way. There can never be 
any excuse for being rude to the court. 

When addressing a court look straight at the judge or the 
chairman. Too many advocates look down at their papers 
while they are speaking. 

Speak up, try to avoid a monotonous voice, and do not 
drop your voice at the end of sentences. 

Do not try to be slick. It does not pay in the long run. 

3e courteous to your opponent. This is often difficult 
but it shows handsome returns. 

Never deliberately mislead the court. It may produce a 
satisfactory result on one occasion, but the solicitor-advocate 
usually appears before the same court time and time again 
and if once he has misled that court he will never be trusted 
again. It is an excellent thing to be trusted by the courts 
before whom you appear. I have known solicitors who have 
been so completely trusted by magistrates that they have 
almost been a menace because the magistrates were always 
satisfied that those solicitors were right. 

Do not make admissions unless you are quite sure that 
thereby you cannot harm your case. This should not be 
carried to foolish extremes, but if there is a burden of proof 
upon your opponent leave him to discharge it. 


Prior observation 
When I| appear before a court or tribunal for the first time 
I do my utmost to assess the character of the person or persons 
before whom I am appearing. In the magistrates’ court, if 
you are not first on, you can often help yourself a good deal 
by watching the behaviour of the various magistrates in the 


cases that precede yours. 
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~PRODUCTS LIABILITY INSURANCE 


As is well known, manufacturers, wholesalers, retailers or 
other distributors may incur liabilities in respect of the goods 
they make or sell ; liabilities which may arise both in contract, 
as under the Sale of Goods Act, 1893, and in tort, as in 
Donoghue v. Stevenson. Some of these liabilities can be 
insured, and it is with this type of insurance that this article 
is concerned. 


Originally, when public liability policies were first issued, 
no reference was made to what is now called “ products 
liability,”” and on the basis that what is not excluded is 
included, many of these policies would to-day indemnify 
the insured in respect of claims in tort flowing from goods 
supplied. As the risk involved in manufacture and sale was 
more widely appreciated, a proviso appeared in public 
liability policies excluding liability arising from any com- 
modity sold, supplied, etc., by the insured. When there is a 
liability to be incurred, then there is a demand for insurance 
to cover that liability and thus began products liability 
insurance as known to-day. 


Difficulties with certain indemnity policies 


The earliest policies, of which many, of course, are still in 
force, indemnified the insured in respect of legal liability for 
accidents resulting in injury to or disease contracted by any 
person, or loss of or damage to any property caused through 
defects in any commodity sold, supplied, etc., by the insured. 
Standard exclusions embraced, among others, consequential 
loss of any description and any liability arising under 
agreement. 


The principal difficulties which arose from this type of 
policy centred on these two exclusions. In many cases, 
even when there was a claim for personal injury or damage to 
property, there would be a claim for consequential loss flowing 
therefrom. Irrespective of the rights of the plaintiff against 
the insured, there was no indemnity to the insured under his 
policy so far as the consequential loss aspect was concerned. 
Likewise the indemnity would fail to operate in respect of 
claims under the Sale of Goods Act, as these by definition 
arise under agreement. In practice, such exclusions were 
seen to work harshly, and as a result some, but not all, 
insurers began to interpret their policies more liberally, so 
that if consequential loss followed and flowed from personal 
injury or damage to property, such consequential loss was 
deemed to be covered also. Similarly, a claim arising under 
the Sale of Goods Act or a contract outside the Act would be 
considered to be covered if the damage would have given rise 
to a claim in tort if suffered by a person not a party to the 
contract. 


Wider cover was therefore not uncommonly given at their 
discretion by insurers, but, stimulated by competition, they 
realised that it is unsatisfactory for a policy to say one thing 
and to be interpreted as if it said something different. As a 
result, policy wordings have tended to change. It cannot be 
said, however, that they have tended to change uniformly. 
There is no ‘‘ standard” public liability policy in the sense 
that there is a “standard”’ fire policy, for public liability 
insurance is not subject to any tariff regulations, even among 
the tariff companies. Each company is free to devise its 
own policy and rates. Due to the forces of competition 
there is a measure of similarity between various public 
liability policies, but this is not the case with products 


2 


liability policies ; even the name is not universal. There is 
a very wide divergence of views as to what should be the scope 
of this form of insurance and the methods by which it should 
be achieved. What follows, therefore, cannot be taken to be 
of general application, but it does indicate the cover which is 
available if sought. 


Present form of indemnity policy 


An indemnity is now granted in respect of legal liability 
for loss of or damage to property, injury to or disease con- 
tracted by any person and any loss of profits consequential 
upon such damage, caused through anything sold, supplied, 
processed, repaired or tested by the insured. Liability 
arising under agreement which would not otherwise arise 
is excluded, except that liability under the Sale of Goods Act 
is specifically covered. Other usual exclusions are liability 
for injury to any person arising out of his employment with 
the insured, loss of or damage to property belonging to or in 
the custody of the insured, claims falling upon any subsidiary 
of the insured domiciled outside the United Kingdom, and 
liability to repair or replace any commodity sold, etc., by the 
insured. It would be as well to look at the reasons for these 
exclusions. 


For historical reasons liability for injury to workmen has 
been dealt with by specific insurance ; from 1897 until 1948 
such liability usually involved the payment of workmen's 
compensation, preferentially dealt with as the specialised 
business which it was. Since 1948 there has been a move 
to include the common-law liability of the employer in his 
general policy but so far this has not come about. Employers’ 
liability insurance does not exclude liability arising from goods 
supplied. Damage to employees’ effects is not excluded unless 
they are in the custody of the insured. 

It is clear that the insured’s own property cannot be the 
subject of a third party indemnity but property of third 
parties in the custody of the insured is a different matter. 
As a rule, however, insurers have steadfastly adopted the 
view that this insurance should be arranged by way of a damage 
policy and not under the third party policy. 

Claims involving subsidiary companies domiciled outside 
the United Kingdom are excluded because such business 
correctly falls within the scope of the foreign departments. 
This is not merely a matter of administrative convenience ; 
many countries have stringent requirements with regard to 
insurances effected by firms or individuals within their juris- 
diction, and the granting of general cover from the United 
Kingdom may involve such a subsidiary company in criminal 
proceedings and also expose the insurer, if he has a place of 
business there, to similar proceedings. 

The last proviso referred to is that of replacing any 
commodity supplied, serviced, repaired, etc., by the insured. 
This is regarded in general as a business expense. It is well 
known that many complaints are received by manufacturers 
which are disposed of by replacement of the commodity. 
These concern allegations of impurities in confectionery, 
roughness in shoes, weakness in tools and the like, and are very 
often satisfied by this means. It is not denied that insurable 
interest exists in the liability of a maker to replace a commodity 
in certain circumstances, but in many cases a manufacturer 
prefers to replace the commodity first and look to legal 
liability later, Products liability insurance is in respect of 
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legal liability ; the feeling of moral responsibility which leads 
a manufacturer to replace the goods has no real place in 
insurance. While it is realised that 
claim is averted or a more reasonable settlement is achieved 
by replacement, that is not sufficient to justify the removal of 
the proviso. 


on occasion a serious 


Some intentional omissions 


In this outline of cover as now given by certain insurers it 
will be seen that there is no reference to the word “ accident.”’ 
This word has been deliberately omitted by some insurers 
because of the difficulty of deciding if and when an accident 
has occurred. The word has various meanings but one given 
in the Oxford Dictionary is : 


“ Accident—Event without apparent cause, unexpected : 
unintentional act, chance, fortune, mishap.” 


So far as legal liability insurance is concerned, the definition 
usually adopted is “ unintentional act or mishap’’: clearly 
if there is no apparent cause the blame cannot be laid at the 
door of anyone, except in such special cases as Rylands v. 
Fletcher. shis definition may be difficult to fit into a products 
claim, and it may be even more difficult to show that such 
accident occurred during the period of insurance. Some 
insurers prefer to retain this word and leave it to their insured 
to show that there was such an accident within the period of 
the policy, but others are content to indemnify the insured in 
respect of any claim arising during the period indicated. 

The omission of the word “ defect ’’ is again intentional : 
liability under the Sale of Goods Act for breach of warranty 
does not depend upon a defect in the goods supplied. If, for 
example, due to an invoicing error, the wrong goods are 
supplied and damage caused, a claim for breach of contract 
will lie and will be covered under a products policy as outlined 
above, but not under one restricted to defects. There is a 
divergence of opinion among insurers as to what should be 
covered, and some do not believe that breach of warranty 
should be covered, whereas others contend that any risk 
where there is insurable interest should be covered provided 
that sufficient information be available to evaluate the 
risk, 

From this it may, perhaps, be seen more clearly why 
liability to replace a commodity is excluded. Many cases 
arise due either to carelessness on the part of employees or to 
a poor system of organisation, and it is in the interests of 
everyone that manufacturers and factors of all types should 
organise their work reasonably well. Whether justified 
or not, there is a suspicion among insurers that if all the 
liability which may arise from bad organisation could be insured 
there would be no incentive to bother about organisation ; 
this also explains the reluctance of insurers to guarantee 
workmanship. Likewise it is felt that trivial negligence 
resulting in the affixing of wrong labels, inaccurate invoices 
and so on is not a suitable subject for insurance unless damage 
flows therefrom. 


Mr. STANLEY F. LEADSOME has been appointed deputy clerk 
to Batley and Morley magistrates. He took up the position on 
Ist January. 

Mr. ARTHUR DAviID GWYTHER has been appointed Official 
Receiver for the Bankruptcy District of the County Courts of 
Plymouth and Torquay. 
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Legal liability alone covered 

Cover is thus available to indemnify an insured against 
liability flowing from goods supplied, but this cover is in 
respect of legal liability only. This causes most of to-day’s 
difficulties. As has been mentioned, many manufacturers 
(and this applies to retailers, too) feel a moral obligation to do 
something about any mischance which is attributable to their 
goods. Also tradespeople are averse to litigation ; it is bad 
for business and a trader would usually rather pay a claim 
than contest it. This applies even when goods are sold 
subject to a term excluding all liability ; litigation and turn- 
over are to a certain extent incompatible. Not only must 
unsuccessful litigation be avoided, but account must be taken 
of human nature, which assumes that because a party is sued 
there must be something in the allegations. A products 
policy, however, deals only with legal liability and where 
there is a defence to a claim an insurer is justified in refusing 
to make any payment. Quite often the insured fails to 
appreciate this fact and complains that his business is being 
prejudiced because an insurer has not hastened to settle a 


claim. Alternatively an insured will settle a claim and then 
protest because the insurer hesitates to reimburse him, 
entirely ignoring questions of legal liability. Even more 


difficult questions arise when liability is in dispute; only 
too often an insurer is then faced with the cry that he, with 
so many millions of pounds of declared assets, hesitates to 
pay a mere £50 or £500 or even £5,000 while the poor insured 
is pushed further towards bankruptcy. 

Such problems go beyond the realm of legal liability into 
the field of public relations: no one is more aware than an 
insurer of the advantages of swift settlements on the one 
hand and the snares involved in too rapid settlements on the 
other. Naturally an insured looks at the limit of the indemnity 
upon his policy (frequently in hundreds of thousands of 
pounds) whereas the insurer looks at the premium, rated (at 
so much per thousand pounds) on turnover. Settlements 
with less regard to strict legal liability are possible, but only 
at an increased cost which must ultimately be paid by the 
insured. After a claim has arisen the insured may protest 
that, with this possibility always there, he would have been 
prepared to pay a higher premium; in practice with no 
claim in the offing every attempt is made by him to get 
the lowest possible rate. 

In conclusion, therefore, it may be said that this cover, 
now generally available, will cover an insured against his 
legal liability for loss or damage or injury flowing from 
anything he has occasion to sell, but the cover is in respect 
of legal liability, not moral liability or business interests, 
and accordingly the premium is proportionately low. Every 
contract of third party insurance is one of indemnity and 
products liability insurance is no different from others in this. 

While the cover mentioned above is standard, it will be 
realised that variations on the cover may be obtained by 
individual negotiation with an insurer, and every contract must 
be interpreted on the wording of the policy. T. W. M. 


Mr. Rospert Gore MICKLETHWAITE, Q.C., has been appointed 
a Deputy Commissioner for the purposes of the National Insurance 
Acts. 

Mr. RicHARD OXLEY WHITING, assistant solicitor to Kesteven 
County Council, has been appointed clerk of the Elland Urban 
District Council. 
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CORRECTING MISTAKES 


THE season for Brewster Sessions draws near, so it is 
appropriate to direct the attention of practitioners to s. 29 
of the Licensing Act, 1953. The sidenote of the section is 
‘ Power on application for licence to dispense with preliminary 
requirements ”’ and it reads as follows :— 

“ Where the applicant for the grant of a justices’ licence 
has, through inadvertence or misadventure, failed to comply 
with the requirements of the Third Schedule to this Act, 
the licensing justices may, upon such terms as they think 
fit, postpone consideration of his application and, if on any 
such postponed consideration they are satisfied that any 
terms so imposed have been complied with, may deal with 
the application as if the said requirements had been complied 
with.” 

Section 29 applies only in respect of matters affected by 
Sched. III, which is summarised below ; these are the manner 
and time of advertising the application. The section seems 
to cover errors in following the timetable for notices, as to 
the places where the notices must be exhibited and as to the 
descriptions in the notices themselves and failures to sign 
them or to serve them on the right people. Section 29 does 
not allow the licensing justices to correct errors and omissions 
in respect of other matters, e.g., as to payment of monopoly 
value. Sections 21 and 24 of the Act, by referring to transfers 
and removals of licences as “‘ grants,’”’ make it clear that s. 29 
applies not only to applications for the grant of new on-licences 
and off-licences but also to transfers, and to ordinary and 
special removals of such licences. 


The requirements of Sched. III 


Paragraphs 1 to 3 of Pt. I of Sched. III to the Licensing 
Act, 1953, reiate to grants of new on- and off-licences. The 
applicant must— 


(a) advertise in a local newspaper not more than four 
nor less than two weeks before the application is made ; 
the licensing justices may require further newspaper 
advertisement ; and 

(6) not more than twenty-eight days before the applica- 
tion cause notice of it to be affixed between 10 a.m. and 
5 p.m. of two consecutive Sundays to a conspicuous part 
of the premises and at the church or chapel of the parish 
or place where the premises are situate or, if there is no 
church or chapel, in a conspicuous position in the parish or 
place ; and 

(c) not less than twenty-one days before the application, 
give written notice to the chief officer of police, the clerk to 
the licensing justices, the clerk of the rating authority in 
the case of an urban parish (i.e., a borough or urban district) 
and the chairman of the parish council or (if none) parish 
meeting in the case of a rural parish ; and 

(d) in the case of on-licences only, deposit a plan with 
the clerk of the licensing justices not less than twenty-one 
days before the application. 

Paragraph 2 requires the notices under (c) to be served by 
registered post save that the clerk of the licensing justices 
need not be so served. Paragraph 3 declares that notices 
must be signed by the applicant or his authorised agent and 
shall give the former’s name and address, the kind of licence 
sought and the situation of the premises. 


In the case of transfers, Pt. II of Sched. III requires not 
less than fourteen days’ written notice to be given to the 
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clerks or chairmen mentioned in (c) above, to the chief officer 
of police and to the outgoing licensee. The applicant (or his 
agent) must sign the notice and give his name and address 
and his trade or calling during the previous six months. 

In the case of ordinary removals, by Pt. III of Sched. II] 
requirements (a) to (d) above apply save that the notice is 
posted on the premises to which removal is sought and it 
must in addition be served on the registered owner of the 
premises from which removal is sought and on the holder 
of the licence to be removed, unless he is the applicant. In 
both the latter cases service must be by registered post. 

In the case of special removals, by Pt. IV of Sched. III 
requirement (b) above applies with the amendment that the 
exhibition must be not more than six weeks before the sessions 
and be between 10 a.m. and 4 p.m. (instead of 5 p.m.) on one 
Sunday only. The premises where the notice is posted are 
those to which removal is sought. Requirement (c) also 
applies save that the notice must be given not less than 
fourteen days before the sessions; there is no mention of 
registered post. Paragraph 2 requires signature by the 
applicant or his agent and that the notice shall describe both 
sets of premises. 

Transfers and special removals may be granted at transfer 
sessions as well as at the first and second sessions of the 
General Annual Licensing Meeting in February and March ; 
grants of new licences and ordinary removals are dealt with 
at the first and second sessions of the General Annual Licensing 
Meeting only. 

The errors to which s. 29 applies can thus be, infer alta, 
failure to advertise the notice in the press at all or in time, 
failure to fix the notice to the premises and at the church at 
all or in time, failure to serve notice on a clerk, chairman o1 
chief officer of police (and, in the case of transfers, the outgoing 
licensee) at all or in time or to use registered post or serving 
it on the chairman of the wrong parish council, failure to 
deposit plans for the grant of a new on-licence or ordinary 
removal of an on-licence at all or in time and failure to sign 
a notice or inserting a wrong description in it of the premises 
or of the licence sought or of the applicant’s address or a 
material omission in any notice. It is submitted, as regards 
service, that personal service of a notice is a proper substitute 
for service by registered post and that no objection can be 
taken where, for example, a town clerk has been so served. 


The interpretation of s. 29 


The text-books do not refer to any High Court decisions on 
s. 29 but its predecessor, s. 10 (4) of the Licensing (Consolida 
tion) Act, 1910, was considered in Rk. v. Poole Justices ; 
ex parte Miller (1951), 115 J.P. 450; 95 Sox. J. 452. It was 
then held that the power of postponement could be exercised 
once only, but the wording of s. 29 of the Act of 1953 differs 
materially from that of s. 10 (4) of the Act of 1910. The 
learned editor of Paterson’s Licensing Acts, 66th ed., at 
p. 1086, expresses the opinion that the Poole case is no longer 
law. This absence of decisions is hardly surprising for the 
applicant himself is obviously in no position to appeal and, 
as the section is drafted in such wide terms, it is unlikely 
that any opponents to an application would think it worth 
while challenging reasonable requirements made by the 
licensing justices. As stated below, justices would in all 
probability make such requirements as ensured, if necessary, 
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that all interested parties had the right and opportunity to 
come and oppose at the adjourned hearing if they wished. 
An opponent who had had ample notice anyhow of the original 
application would have little success in seeking certiorari 
if he sought to rely, e.g., on some defect in a notice which 
prejudiced him in no way and which the licensing justices 
had set right, so far as possible, by terms imposed under 
s. 29; certiorari is a discretionary remedy and this opponent 
could not say that he himself had been prejudiced. 
Certiorari might, however, be granted if the licensing justices’ 
requirements had been such as to prejudice or shut out 
possible opponents ; see further, below. One interpretation 
of s. 29 is that the terms which licensing justices may impose 
can only be terms which embody in full the requirement 
overlooked, i.e., that, where the applicant’s press notice 
was defective because of a material omission, he must 
re-advertise in the newspaper not less than two weeks before 
the adjourned hearing. That is obviously a_ reasonable 
interpretation, but the justices’ attitude would be much less 
reasonable if, where an applicant for a new licence in one 
only of his notices addressed to someone who was not even 
an objector (e.g., the town clerk) had stated his own address 
incorrectly by saying he lived at No. 10 Downing Road 
instead of No. 20. It would seem to be a very legalistic 
view to take to insist that the whole application must be 
adjourned for twenty-one days for a new notice to be served 
on the town clerk with the number corrected when the 
correction could be effected by the stroke of a pen and a 
postponement of five minutes, without any prejudice to 
anyone. Indeed, although the licensing justices may adjourn 
to another day (see below), s. 29, it is submitted, does not 
necessarily require such an adjournment but merely a post- 
ponement of consideration, an expression wide enough to 
embrace adjournments of five weeks or five minutes. 
“ Adjournment ” seems to imply putting off to a tuture day 
(Fitzgerald's Case (1869), L.R. 5 QO.B. 10). The justices 
would, of course, be quite in order in adjourning for as long 
as they liked ; it is merely argued that they do not have to 
adjourn in such a case for at least twenty-one days. 

The second interpretation of s. 29 is that the terms imposed 
by the licensing justices must be such that the omitted 
requirement is carried out in some way but not at the full 
length of the time required by Sched. III. For example, if 
a press notice or a “‘ church-door ’’ notice had been omitted 
and the justices adjourned the application for a week, their 
terms could be, on this interpretation, that a press notice 
appear at least three days before the adjourned hearing or 
that (in the other case) the notice be put on the church 
immediately and maintained there until the adjourned 
hearing. These terms would be quite fair to prospective 
opponents, who would then have enough time to come to the 
adjourned hearing with objections prepared or, at any rate, 
an application to adjourn further for their case to be prepared. 
It is submitted that s. 29 is drafted in sufficiently wide 
language to authorise such an interpretation. The “terms ”’ 
imposable are such as “ the justices think fit” and, if they 
are met, the application may be dealt with “ as if the [omitted 
requirements had been complied with.” The section does not 
say that they can impose only such terms as Sched. III lays 
down, but such as they think fit. 


A third interpretation is that s. 29 is so widely drawn that 
the justices can dispense with even the partial carrying out 
of the omitted requirements, e.g., if the press notice has been 
materially defective or even overlooked altogether, they can 
dispense with a press notice altogether so long as they impose 
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some terms to give likely opponents notice of the application. 
Ridiculous terms, such as serving a week’s notice of the 
adjourned application on the occupier of the adjoining house 
and on no one else, can be disregarded because no justices 
would in fact impose them. But other terms could perhaps 
be even more helpful to prospective opponents than a press 
notice, e.g., serving a fortnight’s notice on the owners of all 
licensed premises within 500 yards, on all places of worship 
within the same radius, on all occupiers of houses in the same 
street and on the secretary of the local temperance society. 
Such terms, it is submitted, are perfectly reasonable and, as 
stated, more helpful to those likely to be interested than a press 
notice. Section 29 seems to be wide enough to cover even 
such a course, but it is likely that all licensing benches would 
in fact insist on a press notice anyhow, so the point need not 
be further argued. 


Sufficiency of notices 

Not every defect in a notice, however, will require the 
justices to operate s. 29, for some defects can be of so minor 
a nature that they can be disregarded. The licensing justices 
are the judges of the adequacy of the notices (R. v. Confirming 
Authority of Kingston upon Thames ; ex parte Scales {1933 
1 K.B. 535), although they cannot, it is submitted, override 
the statutory requirements as to time, e.g., by declaring 
that they will accept (in the case of the grant of an on-licence) 
a notice served twenty days before the application on their 
clerk. In the latter case, however, they could properly 
make use of s. 29 and, semble, if the second interpretation of 
that se...on given above is correct, postpone consideration of 
the application for a few minutes to enable evidence to be 
given that the clerk has had the notice, that the application 
was put by him in the justices’ list for the day and that, all 
other notices and requirements having been duly given or 
obeyed, no objectors are present or that there are objectors 
present who are not in any way prejudiced by the defect in 
service on the clerk. All these facts will be obvious to the 
justices and it seems pedantic to call evidence of them, but 
s. 29 requires that they impose “terms.’’ If, however, thie 
justices are advised to follow the first interpretation given 
above, it seems that they will have to adjourn for at least 
one day ; this will have given twenty-one days’ notice to the 
clerk, as it is computed not from the first day of the licensing 
sessions but from the day on which the application is heard 
(R. v. Pownall |1893) 2 Q.B. 158). It can, of course, be 
argued that the application must be adjourned for twenty-two 
days to enable full length of notice to be given to the clerk, but 
it is submitted that this is too strict a view. 

The cases on defects in notices show that errors may be 
regarded with tolerance. A notice requesting a “ licence to 
sell beer ’’ was held not to be bad although the justices can 
only grant a licence authorising the issue of an excise licence 
to sell beer (R. v. Blachburn Hundred Justices (1878), 42 
J.P. 775). Where most of the notices called the licence 
sought an “‘ off-licence’’’ but the one to the chief officer of 
police in error called it an “ on-licence "’ and it was shown 
that that officer was in no way misled, it was held that the 
justices could overlook this clerical error (Ex parte Clayton 
(1899), 63 J.P. 788). Notices requested a full publican’s 
licence (which authorises sales of liquor for consumption on or 
off the premises) but at the sessions only an off-licence was 
requested, in the presence of the objectors, and the justices 
were satisfied that no one was misled. It was held that the 
justices could properly grant an off-licence (R. v. Confirming 
Authority of Kingston upon Thames, supra), but Lord Hewart, 
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C.J., added that different considerations would arise if 
something more were asked for than was included in the notice. 
Descriptions which were not entirely adequate were not 
regarded as vitiating the notices in R. v. Blackburn Hundred 
Justices (1879), 43 J.P. 111, and R. v. Lyon ; ex parte Skinner 
(1898), 62 J.P. 357. Nor was an inadequate description of the 
situation of the premises in R. v. Penkridge Justices (1892), 
56 J.P. 87; in that case they were in a small town and it was 
said that an inadequate description in a large town, where 
people might be misled, might be different. 

The justices, as stated, are the judges of the adequacy of the 
notice, and in R. v. Hayhurst (1897), 61 J.P. 88, the High Court 
refused to interfere with their decision that the posting of a 
notice had not been duly carried out, although the judges 
considered that other magistrates would probably have taken 
a more favourable view towards the applicant. 


The cases cited above are discussed in more detail at 
100 Sot. J. 951. 


Confirming authority and appeals 


The grants of new on- and off-licences and of ordinary 
removals require confirmation by the confirming authority 
but special removals and transfers do not. In the latter two 
cases there is a right of appeal to quarter sessions against the 
refusal by the licensing justices of those grants. The con- 
firming authority may consider the adequacy of the notices 
even though no point about them has been taken before the 
licensing justices (R. v. Smethwick Confirming Authority ; 
ex parte Holt Brewery Co., Ltd. (1929), 93 J.P. 233) ; there isa 
somewhat cryptic dictum by Lord Hewart, C.J., that a party 
who has a sound objection on jurisdiction and has failed on 
merits before the justices should not wait till the confirming 
authority to take his point. The confirming authority can 
presumably differ from the justices as to the adequacy of the 
notices and reach a different conclusion from them. The 
confirming authority cannot operate s. 29, as it refers to 
“ licensing justices ”’ only ; it is not clear whether the authority 
can question the adequacy of any terms imposed by the 
licensing justices under s. 29 but it is submitted that, as there 
is nothing in the Licensing Act to say that they can, they 
cannot. However, the matter is obviously arguable. 


THE SOLICITOR’S 


ONE is often asked in what circumstances a profit from an 
isolated transaction, or a casual receipt as it is sometimes 
called, is assessable to income tax. Indeed, we may be asking 
the same question ourselves since the decision in Bloom v. 
Kinder (Tax Leaflet No. 1865), for that was the case in which a 
solicitor received a payment of £1,950 from Littlewoods, Ltd., 
after helping them to negotiate the purchase of some shares, 
and received it tax free. So many of the cases concern 
sportsmen that we were tempted to call this an inquiry into 
the tax on sport. 

Some of the difficulty of this inquiry can be avoided if we 
keep clearly in mind that the assessment, if made at all, may 
be under Sched. D or Sched. E, according to whether a 
contract of employment comes into the picture or not. 


Schedule D assessment 


If there is no question of employment an assessment can 
only be made under Sched. D, but under Sched. D the Revenue 
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Quarter sessions, when hearing an appeal against a refusal 
of the grant of a transfer or special removal, presumably would 
hear the application de novo and could consider the adequacy 
of the notices. 

The confirming authority can state a special case for the 
opinion of the High Court (Nicholas v. Davies [1914] 2 k.B. 
705) but licensing justices cannot (R. v. Bird ; ex parte Joies 
(1898), 62 J.P. 309). Mandamus and certiorari may be 
granted in respect of both the confirming authority and the 
licensing justices. The applicant will seldom be in a position 
to appeal against any terms imposed under s, 29 and, if the 
High Court take up the attitude adopted in R. v. Hayhurst, 
supra, it will not be much use appealing against a decision 
that notices under Sched. III were insufficient unless tl 
justices’ finding has been clearly perverse. Opponents of an 
application will have to show, when seeking certiorari, that 
they have been prejudiced by the justices’ decision or, semble 
that such decision may have shut out potential opponents 
for, as stated, certiorari is a discretionary remedy. 


e 


General conclusions 

An applicant whose notices are defective has three courses 
open to him. If his application is being made at the first 
session of the General Annual Licensing Meeting in the first 
two weeks of February, he can start again by giving a new 
and correct set of notices in time for the second session in the 
first fortnight of March. If he is applying for a transfer or 
special removal only, the new application can be at the next 
transfer sessions as well as at the first or second session. 
If, however, his application is for a new licence or ordinary 
removal and has been made originally to the second session, 
he cannot start afresh till February of the next year. In all 
cases, however, he can argue that the defect is one that can 
be disregarded pursuant to R. v. Confirming Authority of 
Kingston upon Thames, supra, and the other cases mentioned 
along with it. Or he can ask the licensing justices (but not 
the confirming authority) to postpone consideration of the 
matter and impose terms under s. 29 of the Licensing Act, 
which will mend the defects of his notices. Such terms, 
it is submitted, should be wide enough to ensure that no 
opponent or potential opponent of his application is likely to 
be prejudiced by the original defects. G.S W. 


BENEFIT MATCH 


has two barrels to its gun. If it can be shown that there was 
an adventure in the nature of trade an assessment ‘can be 
made under Case I, and this is the way in which the Revenue 
seeks to assess deals in property. Alternatively, if there is an 
annual profit not chargeable under any other Case or Schedule 
then Case VI comes into play. The relationship of these 
two Cases is as follows: if a receipt is prima facie a capital 
receipt, for example, on the realisation of an asset, 
transaction is taxable under Case I or not at all (Leeming v. 
Jones (1930), 15 Tax Cas. 333 ; 74 So. J. 247). The Revenue 
must prove that it is an adventure in the nature of trade, 
and if they cannot do so there is no falling back on Case VI. 
There is an excellent summary of the “ badges of trade” 
in para. 116 of the Report of the Royal Commission on the 


a 1 
tien the 


Taxation of Profits and Income (Cmd. 9474), where the 
relevant considerations are said to be :— 
(1) The subject-matter of the realisation. 
(2) The length of the period of ownership. 
3 
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(3) The frequency or number of similar transactions by the 
same person. 

(4) Supplementary work on or in connection with the 
property realised. 

(5) The circumstances that were responsible for the 
realisation. 

(6) Motive. 

If, on the other hand, a receipt by its own nature has 
the quality of income, it may be assessable under Case VI 
notwithstanding the absence of any trade. Case VI refers to 
annual profits, but this means profits in the nature of income 
and it is not necessary for them to recur annually or at all. 


One of the elements which often determines that a receipt 
has the quality of income is the fact that it was paid for 
services. This must not be confused with the cases to be 
considered later under Sched. E, where the receipt is con- 
nected with a contract of employment. Under Sched. D, 
Case VI, the question of services rendered is only relevant 
because payments for services are generally in the nature of 
income, while gifts, or payments for transfers of assets, are 
generally not. 

Housden v. Marshall 


In a recent case (Housden (Inspector of Taxes) v. Marshall 
1958) 1 W.L.R. 1; p. 16, ante), a jockey had arranged with 
a newspaper for a series of articles to be published 
under his name. He received £750, but his duties in 
connection with the articles were not onerous, and in fact 
they were written by someone else. The jockey argued 
that the agreement was for sale of publication rights and 
his services were merely subsidiary. The Special Commis- 
sioners were prepared to back him, but he was beaten at the 
post when Harman, J., held that he had not in fact sold 
anything, and that the £750 was assessable under Case VI 
because it was paid to the jockey for performing some services. 


Bloom v. Kinder 


At this point we can return to Bloom v. Kinder and ask 
why it was that the payment received by the solicitor was 
not assessable. The Revenue had relied here not so much on 
two barrels as on a blunderbuss, because assessments were 
made under Sched. D, Case I (profits of trade), Case II 
(profits of profession) and Case VI (annual profits not other- 
wise chargeable). The General Commissioners accepted the 
solicitor’s evidence that the payment had been made without 
any promise or expectation of reward, and discharged the 
assessments under Cases I and II, but confirmed that under 
Case VI. When the matter came before Vaisey, J., on a 
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case stated, the assessments under Cases I and II were no 
longer in play, and the only point was whether the one under 
Case VI could stand. The court held that at least 95 per 
cent. of the appellant’s evidence was in favour of his argument 
that the payment was gratuitous and inconsistent with its 
having been made for services rendered. That evidence 
having been accepted by the Commissioners, they could not 
properly have confirmed the assessment under Case VI. 
As in so many tax cases, the actual decision in Bloom v. Kinder 
depended on the facts found by the Commissioners. 


Schedule E assessments 

We now come to Sched. E, where the law as to casual 
receipts rests almost entirely on the exploits of sportsmen, 
with occasional assistance from the holders of ecclesiastical 
benefices. The taxpayer already assessed under Sched. E, 
because he works under a contract of employment, starts 
as usual with a stiff handicap compared with his brother 
under Sched. D. He can be assessed even on voluntary 
gifts if they are received by virtue of the employment, and 
not merely as a mark of personal esteem, and it does not 
matter whether the gift is made by the employer or by someone 
else. 

Benefits of various kinds received by professional footballers 
have come before the courts in four reported cases, and the 
footballer has been caught offside in every one. For instance, 
in Davis v. Harrison (1927), 11 Tax Cas. 707, the player, on 
being transferred by Everton, was paid a sum in lieu of a 
benefit which he would have received if he had stayed with 
the club, and it was held that this was taxable because it 
was received by virtue of his employment. Collections made 
at a Lancashire League cricket match, where the hat is passed 
round as soon as a batsman reaches a certain score, are also 
assessable (Moorhouse v. Dooland (1954), 36 Tax Cas. 1; 
99 Sor. J. 60), but a county cricketer who receives the proceeds 
of a benefit match on the eve of his retirement escapes tax 
because he has no right to the benefit match under his contract 
(Reed v. Seymour (1927), 11 Tax Cas. 625; 71 Sor. J. 488). 

In the recent case of Wright v. Boyce (1958) 1 W.L.R. 832 ; 
102 Sor. J. 545, a huntsman was accustomed to receive 
presents in cash and in kind at Christmas, and he had to pay 
tax on the presents in cash. 

The moral is that,the sporting client should play cricket, 
and county cricket at that, if he is to be sure of keeping his 
benefit intact ; otherwise he is likely to be no better off 
than the unfortunate clergyman who is assessable to tax 
on the amount of the Easter offering (Cooper v. Blakiston 
(1907), 5 Tax Cas. 347). i>. 


“THE SOLICITORS’ JOURNAL,” 15th JANUARY, 1859 


One of the advertisers in THE SOLiciTors’ JOURNAL on the 
15th January, 1859, was somewhat behindhand: ‘‘ WINE. 
Jackson & Co. are now ready to supply their celebrated hampers 
for Christmas :—3 bottles Port, 3 Sherry, 3 Sparkling Champagne, 
and 3 Moselle. Terms—cash or references, 2.2.0, £2.10.0 and 
£3.3.0."’ James L. Denman of 65 Fenchurch Street advertised 
South African wines: “DENMAN. INTRODUCER OF THE 
SOUTH AFRICAN PORT, SHERRY, ETC. 20s. per dozen, 
Bottles included. The well-established and daily increasing 


reputation of these wines (which greatly improve in _ bottle) 
renders any comment respecting them unnecessary. 
sample of each for twenty-four stamps. 
free to any Railway Station in England. 


A pint 
Wine in Cask forwarded 
Excelsior Brandy, 


Pale or Brown, 15s. per gallon or 30s. per dozen.’”” Then there was 
this dental advertisement: ‘‘ A DISCOVERY IN ARTIFICIAL 
TEETH, GUMS AND PALATES: composed of substances 
better suited chemically and mechanically for securing fit of the 
most unerring accuracy without which desideratum artificial 
teeth can never be but a source of annoyance. No springs or 
wires of any description. From the flexibility of the agent 
employed pressure is entirely obviated, stumps are rendered 
sound and useful, the workmanship is of the first order, the 
materials of the best quality, yet can be supplied at half the usual 
charges only by Messrs. Gabriel, the old established Surgeon- 
Dentists, 33 Ludgate Hill and 110 Regent Street ... and at 
Liverpool, 134 Duke Street. Consultations gratis.” 
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Belief in their ability to earn their own living 
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IMMEDIATE withdrawal arrangements 


INTEREST paid from date of deposit to 
date of withdrawal 


MAXIMUM security backed by the 
company’s interest in Housing Estate 
Development 


Appointment of accredited agents considered from 

Accountants, Solicitors, Estate Agents and Pro- 

fessional Men. (Procuration fee of 2 per cent. 
payable on deposit investments introduced.) 


Full particulars from : 

The Secretary (Dept. S.J.) 
Property Development Investments Ltd. 
4 Royal Opera Arcade, Pall Mall, London, S.W.| 
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how a young man can draw a private income of __ || 
£657 a year when retiring age comes, whether he i]| 
retires or not—and without a pennyworth of capital 
saved. 

Whatever your age, and however long you may 
have been with your firm, there are facts and figures 
to fit vour case. Send today for all preliminary 
information. 


The Secretary, 
The Solicitors’ Clerks’ Pension Fund 
2 Stone Buildings, Lincoln’s Inn 
London, W.C.2 
Telephone : CHAncery 6913 
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Landlord and Tenant Notebook 
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WASTE OR BREACH OF COVENANT 


COMMENTING on a passage in Viscount Simond’s speech in 
Regis Property Co., Ltd. v. Dudley [1958] 3 W.L.R. 647; 
102 Sot. J. 844 (H.L.), in the “ Notebook ” for 27th December 
last (102 Sov. J. 949), I made the observation that the passage 
in question appeared to ignore what had been decided, inter 
alia, by Jones v. Hill (1817), 7 Taunt. 392: there was no 
action for waste when the tenancy agreement dealt with the 
matter. Whereupon an authority kindly drew my attention 
to a number of decisions (and also to a different report of 
Jones v. Hill—1 Moo. C.P. 100) which go to show, as I readily 
and gratefully admit, that the proposition is at least an 
arguable one. 

Before discussing the effect of these decisions, it may be 
useful to mention that though the action for waste is rarely 
heard of nowadays, the importance of the subject was 
recognised by rent control legislation. For the “ grounds 
for possession ’’ set out in the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, Sched. I, include in 
para. (b): “the condition of the dwelling-house has, in the 
opinion of the court, deteriorated owing to acts of waste by, 
or the neglect or default of, the tenant,’’ which follows the 
provision in para. (a): “any .. . obligationofthetenancy... 
so far as the obligation is consistent with the provisions of 
the principal Acts, has been broken or not performed.” 

Another preliminary observation which may be helpful is 
that the effect of some thirteenth century legislation on the 
subject is not clear. The Statute of Marlebridge, 1267, s. 2, 
which is still in force, says: “‘ Fermors during their terms 
shall not make waste...’ ; the Statutes of Gloucester, 1278, 
c. 5, since repealed by the Civil Procedure Acts Repeal 
Act, 1879, provided for a writ of waste to be available against 
a tenant for term of life or years. The phraseology gave 
rise to argument on two points: did the Acts, having regard 
to the “not make ”’ in the earlier one, deal with permissive 
as well as with commissive waste; and did they, having 
regard to the “ him that holdeth for life or for term of years,” 
affect tenants from year to year ? 

It is not necessary, for my present purpose, to discuss the 
conflicting views which have been held on these points ;_ but 
it will be seen that such views have played a part in the 
controversy whether a landlord may bring an action for 
waste when entitled to sue for breach of covenant. 


Destruction 

When the twenty-one years’ lease of an inn had come to 
an end, the landlord who was the plaintiff in Ainlyside v. 
Thornton (1776), 2 Wm. Bl. 1111, found that serious damage 
had been done to the premises ; an alehouse bar, doors, etc., 
had been pulled down (this had partly been the work of a 
sub-tenant). He brought an action for case in the nature of 
waste against his tenant, who objected that the lease had 
imposed upon him all the liability that could be desired. 
De Grey, C.J.’s rhetorical question “‘ Because the landlord, by 


the special covenant, acquires a new remedy does he therefore 
lose his old?” very cogently answered that objection. 

And this decision was followed or applied in Marker v. 
Kenrick (1853), 13 C.B. 188, in which the landlord’s grievance 
was the removal of a boundary barrier ina mine. It had not, 
the court held, been shaken or overruled—but those who 
attempted to shake it had overlooked Jones v. Hill. 


Neglect 

Jones v. Hill (1817), 7 Taunt. 392; 1 Moo. C.P. 100, had 
in the meantime produced the pronouncement on which my 
observation was based ; and I agree that while the Taunton 
report states the facts more fully, that in Moore gives us mor 
of the judgment. 

A lease had been granted for twenty-one years of some 
apparently uncompleted building, the grantee covenanting 
that he would well and sufficiently repair, uphold, etc., thie 
premises as finished under the direction of a Mr. J. M. 
(a surveyor), and ultimately deliver them up in that condition. 
On its expiration the landlord brought an action in case in thie 
nature of waste against the tenant. 

Dallas, J., nonsuited the plaintiff, who moved for a new 
trial. Gibbs, L.C.J., said (according to J. B. Moore’s report) : 
“Where there is an express stipulation or contract between 
two parties, this species of action is not maintainable, for 
such contract is a total waiver of tort, and it therefore bears 
the character of waste. There is a very wide distinction, 
at common law, between wilful and permissive waste ; and, 
in the case of Kinlyside v. Thornton, the tenant had committed 
waste by pulling down and taking away fixtures which 
belonged to the premises. The defendant in this case has 
covenanted that he would repair... the plaintiff should 
therefore have brought his action in covenant ” Taunton 
is content to report Gibbs, L.C.J., as saying “that it was 
impossible that it should be waste, to omit to put the premiscs 
into such repair as A. B. had put them in; that waste 
could only lie for that which would be waste if there were no 
stipulation respecting it.”’ 

It is possible to conclude that Gibbs, L.C.J., really held, 
not that the plaintiff had no choice of remedy, but that he had 
no cause of action for waste. 


A tort 

In Shrewsbury’s (Countess of) case (1600), 5 Co. Rep. 13), 
it was held that the common law did not give a landlord an 
action for waste because he could have restrained it when 
granting the lease. ,But that an action for waste is an action 
in tort (as Gibbs, L.C.J.’s, judgment implied) was definitely 
established by Defries v. Milne [1913] 1 Ch. 98 (C.A.). The 
plaintiff had taken a lease of premises which he held for a 
company, which occupied them for the purposes of its business. 
The company went into liquidation and (with the approval of 
the court) sold its plant and machinery to the defendant (but 
not the lease held by the plaintiff) authorising him to occupy 
the premises for a stated period in order that he could remove 
his purchases. And he was “not to do or suffer or omit 
anything which if done suffered or omitted by the lessce 
would be a breach of any of the covenants or conditions 
contained in the said lease.’’ Later, i.e., when the defendant 
had gone out of possession, the company assigned to tlie 
plaintiff the benefit, and full right, power and authority to 
enforce the obligations, of that clause. As will be appreciated, 
the question of non-compliance had by then arisen ; but thie 
allegations of wilful waste, as well as acts which would have 
been breaches of covenants, were made: it was said that a 
roadway had been damaged, plates and rails had _ been 
removed, and brickwork damaged by removing a furnace and 
oven. 
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It was held that, if the effect of the agreement was to 
assign the benefit of the last-mentioned claims, it was so far 
unenforceable, for then it was a mere claim for damages for 
tort, which could not be assigned. And it is of interest that 
in the course of his judgment, Farwell, L.J., spoke with 
approval of the decisions in Kinlyside v. Thornton and Marker 
v. Kenrick when establishing the point that waste was a tort. 

The learned lord justice did not mention Jones v. Hill ; 
but that decision could not have affected the issue before 
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him. So one ts left with the impression that the ratio decidendi 
of that case may have been that no tort had been committed 
rather than that the landlord, if he could sue either in tort 
or for breach of covenant, was limited to an action for breach 
of covenant. 

Thus, in a case in which a landlord had covenanted to 
effect all necessary repairs, the existence of that covenant 
might be said to bar his right rather than his remedy if he 
contemplated an action for waste. RB. 


HERE AND THERE 


GOODBYE TO THE SERJEANT 
So Serjeant Sullivan is dead. That was the meaning of the 
flag flown at half-mast on Friday from the tower of the Hall 
of the Middle Temple where he was a Bencher. No one 
whose effective memory of the Law Courts goes back less 
than ten years saw him in action, but his memory lived, for 
he was not a man likely to be soon forgotten. His tall, 
spare figure, his neat grey beard, his piercing the 
deliberate emphatic tones of his Munster brogue made him 
an unforgettable personality. Apart from that, he was a man 
of profound and accurate learning and prodigious powers 
of detailed recollection. One hardly knows whether it was 
a point of personal pride or a deliberate discipline of concen- 
tration which led him to conduct his cases without opening 
the papers before him. Like all true Irishmen of his time, 
he was immersed in the bitter, unforgiving politics of his 
country. It was, curiously enough, politics that brought him 
to practise at the English Bar, and politics that eventually 
brought about his final retirement. The eighty-seven years 
of his life witnessed the most bewildering changes in the 
fortunes and the structure of his country, and in all he was 
as deeply involved intellectually and emotionally as in the 
affairs of his own family. In his youth the Irish Question 
had dominated even English politics, thanks to the never 
relaxed pressure of the Irish Nationalist members in the 
House of Commons of whom his father was one of the most 
In childhood his home was the social headquarters 
of the movement and, as he afterwards said, he talked politics 
as soon as he could talk at all. Through Ireland’s long 
struggle for independence there always ran two opposed 
traditions : 
agitation. 


eyes, 


active. 


those of physical force and those of constitutional 
Serjeant Sullivan adhered with a fierce conviction 
to the principles of constitutional action. To him the rebels 
of the Easter Week rising in 1916 and the I.R.A. of the 
subsequent “‘ troubles ”’ bandits no the 
“ Black and Tans’ the hunt 
them down. With the triumph of physical force old Ireland 
died for him. His fearless and bitter denunciation of the 
now dominant faction spelt danger to his life in his own country 
and it was on that account that he came to practise 
in England. 


better than 
Government set to 


were 
whom 


Mr. F. C. Fortescue, solicitor, of Banbury, has retired from the 
office of coroner for North Oxfordshire after twenty-one years 
in that position. Earlier last year he retired from the office of clerk 
to the Banbury Borough magistrates, after over thirty years. 


EXILE AND RETURN 
HE was already a member of the English Bar and it is a 
strange paradox that one who held the views he did should 
have first penetrated the consciousness of the English public 
as the defender of Sir Roger Casement. He hesitated long 
before he accepted the brief. He did so at last at the instance 
of the most respected figures in the Irish legal world in order 
that the defence might be conducted by a representative of 
the Irish Bar. Moreover, he was convinced, on the facts, 
that Casement had come to Ireland to stop the rebellion, 
not to promote it, and, on the law, that the court strained 
the construction of the Statute of Treason in convicting him. 
The trial proved an insupportable strain on his sensitive and 
emotional make-up and at one point of the proceedings he 
collapsed. The episode was very uncharacteristic of one 
who always maintained on public occasions the most rigid 
self-control. Although a Serjeant and a silk at the Irish 
Bar, he had to start altogether afresh at the English Bar, 
for, although he had actually been called at the Middle 
Temple in 1899, he had never attempted to practise. In his 
new surroundings he was allowed to retain the courtesy 
title of serjeant although the English Order of the Coif died 
with Lord Lindley. The Irish serjeants had never been 
quite the same thing; theirs was an appointment rather than 
a status. The whole atmosphere of chambers in the Temple 
was very different from the more fluid and companionable 
ways of practice centred round the Library of the Four Courts 
in Dublin. During the twenty-five years he remained among 
us he established himself solidly as a successful leader. But 
compared with the less formal system which he had known 
before, he regarded English justice as expensive and over- 
technical. The end of his connection with the English courts 
came, strangely, with the Act making Southern Ireland a 
republic in 1949. Witha hard logical inability to compromise, 
very characteristic of his race, he could not accept the proposi- 
tion that its effect was anything but to make him an alien. 
The rather misty indeterminate status conceived by English 
legislators whereby the Irish were to be something in between 
foreigners and British subjects (just as to the Post Office 
Ireland is ‘‘ Country” and not “ Abroad ’’) was something 
which he could not accept. As an alien he felt himsel! 
debarred from practice in the English courts. So he turned 
back to his origins, to Ireland, to Dublin and to the roots of 
his family in Munster and the rocky shores of Bantry Bay. 
RICHARD RoE. 


Mr. Roy Moreton Turner, solicitor, of Reading, has been 
awarded the testimonial on parchment of the Royal Humane 
Society, for the part he played in a sea rescue at Mullion, 
Cornwall, last August. 
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Housing Law and Practice. Third Edition. 
SCHOFIELD, LL.M., Solicitor, and JoHN F. 
Solicitor. 1958. London: Shaw and Sons, Ltd. 
\lthough only 3$ years have passed since the last edition of 

this book was published, the present one is thoroughly justified 

by the changes of substance, such as the withdrawal of the 
general housing subsidy and the new rules as to the additional 
compensation which is now often payable on slum clearance and 
by drastic (albeit necessary) consolidation of housing legislation. 

The comprehensive nature of the book is best indicated by an 
outline of its contents. After an introductory paragraph of 
twenty-one pages there is an accurate and well designed account 
of the law relating to unfit houses and allied topics (100 pages), 
a statement of the rules as to the provision of housing by, or with 
assistance from, public authorities (183 pages) and an account 
of the practice and law relating to housing management and 
tenancies (100 pages). This section of the book is completed by 
some miscellaneous notes which occupy twenty-eight pages. The 
remainder of the rather bulky volume consists to the extent of 
440 pages of annotated copies of the statutes (now mainly the 
Housing Act, 1957, and the Housing (Financial Provisions) Act, 
1958), and to the extent of 641 pages of copies of Ministerial 
orders, regulations, circulars and memoranda. 

The result is a sound and complete reference book. Although 
its primary value is to local government officers it can safely be 
recommended for use by solicitors who wish to have an accurate 
account of any aspect of the subject or to be able to look up 
particular points. We would make two suggestions only for 
change in future editions. In the first place it is doubtful whether 
Pt. III, which relates to housing management and tenancies, 
serves a purpose useful enough to justify its length. There will 
be few readers of it other than housing officers and their staffs 
who will regard much of the explanation as unnecessary or 
commonplace. In particular the lengthy extracts from the 


reports of the Housing Management Sub-Committee of the 
Central Housing Advisory Committee appear largely redundant. 
Secondly, we think the length of the book could be appreciably 


reduced by omission of unimportant detail and obsolete material 
from the copies of circulars which need not be printed on separate 
pages. 

The narrative explanation of housing law and the notes to the 
statutes are comprehensive and clear. The only exception, in 
our view, is to be found in the paragraphs relating to improvement 
grants. Few solicitors would expect to find them in a chapter 
on Financial Provisions under the sub-heading ‘“‘ Subsidies.”’ 
The rules now frequently cause problems in conveyancing practice 
and so we suggest that they should be explained without reference 
to the financial implications to the local authority. More 
emphasis should be given to the effect of the statutory conditions, 
for instance, in preventing sale of the house with vacant posses- 
sion except with the consent of the local authority and on 
repayment of the appropriate proportion of the grant. An 
obsolete explanation has been allowed to remain on page 265, 
where it is stated that a house in respect of which a grant has 
been made must be let unless it is occupied “‘ by the applicant or 
a member of his family or a devisee.’’ This wording correctly 
represented the effect of the Housing Act, 1949, but the Housing 
Repairs and Rents Act, 1954, s. 16 (7), substituted for the unduly 
restrictive (and no doubt inadvertent) reference to a devisee, a 
reference to any person becoming beneficially entitled on the 
death of the applicant and this wording is now contained in the 
Housing (Financial Provisions) Act, 1958, Sched. IV, para. 3. 
Further, the rate of compound interest on repayment of a grant 
is correctly stated at p. 833 at the current rate of 6 per cent., 
but the former rate of 5 per cent. only is mentioned at p. 266. 


Housing. Being the Annotated Texts of the Housing Act, 
1957, and the Housing (Financial Provisions) Act, 1955. 


By J. D. James, B.C.L., M.A., of the Middle Temple, Barrister- 

at-Law. 1958. London: Butterworth & Co. (Publishers), 

Ltd. £2 17s. 6d. net. 

This reprint from Butterworths’ Annotated Legislation Service, 
although it is given the main title of ‘‘ Housing,’”’ does not purport 
to be a book on the whole of the law on this subject, but it is 
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really something more than just a ‘‘ book on the Acts,” as the 
notes to the sections have been so fully prepared that a great 
deal of general practical information will be found in the book. 
There is also a table of repeals and replacements referring to 
the former Housing Acts replaced by those of 1957 and 1958, 
and a print of the Housing (Prescribed Forms) Regulations, 1957. 

The notes to each section start with a paragraph giving the 
“history ’ of the section, and the comments are then broken 
down to the subsections. As each section is dealt with fully, 
there is a certain amount of repetition in the comments, but this 
is not more than is reasonable. The comments are up to date— 
e.g., the effect of the Franks Report is noted on p. 295—and the 
learned author has not hesitated to deal fully with the more 
difficult problems, such as the meaning of ‘‘ house ’’ (see p. 303), 
and the effect of the standards of s. 4 of the 1957 Act on the 
older case law (see p. 41). What is meant by demolition, and the 
vexed problem of the ‘‘ weatherproofing ”’ of sides of houses left 
exposed by the demolition of a neighbouring building, could 
have been dealt with in the notes to s. 17 or s. 23 of the 1957 Act, 
but otherwise we have not been able to detect any omissions of 
consequence. 

The print used for the notes is rather small, especially as the 
notes are so substantial, but otherwise we cannot fault the 
production of this very useful and practical guide to these two 
important statutes which will (it is to be hoped) remain the 
main substance of housing law for many years. 


By JOHN Moss, 
1958. London: 


Hadden’s Local Government Act, 1958. 
C.B.E., of Gray’s Inn, Barrister-at-Law. 
Hadden, Best & Co., Ltd. 10s. 6d. net. 


This is really little more than a print of the Queen’s Printer’s 
copy of this important statute, provided with an index and a 
few notes consisting of cross-references and occasional references 
to remarks made in the House, while the Bill was passing through 
Parliament at various stages. Three circulars of the Ministry 
of Housing and Local Government, and one of the Ministry of 
Health, have also been included in an appendix. 


By A. R. 
Hon. 
Sweet 


Financial Problems of the Family Company. 
ENGLISH, A.C.A. With a Foreword by the Rt. 
LorpD Prercy OF BurForD, C.B.E. 1958. London: 
& Maxwell, Ltd. £1 Is. net. 


At the end of 1957 there were 304,517 private companies 
registered in this country compared with only a few thousand 
public companies whose shares are quoted on a recognised stock 
exchange. Since it is estimated that these private companies 
carry on some 50 per cent. of the country’s trade, the importance 
of the subject dealt with in this book will be readily appreciated. 
Apart from insurance companies and some pension funds, there 
are but few institutional investors who make it their business to 
provide permanent or long-term finance for private companies, 
so that the criteria which influence and guide these investors are 
known only to the few. Yet these criteria are of the very essence 
of prudent and successful financial management. 

The author, who is a chartered accountant of long standing, 
has for the past ten years been associated with the Industrial 
and Commercial Finance Corporation which, in 1955, was formed 
by the English and Scottish Clearing Banks, in conjunction with 
the Bank of England, to meet the capital demands of companies 
not sufficiently developed to seek the support of the investing 
public. He thus writes with knowledge and authority on his 
subject, which soon in the book become apparent to the reader. 
In turn he examines the many financial (and to some extent the 
taxation) problems of the family company both from the critical 
angle of the supplier of capital and from the angle most beneficial 
to the company itself, with the result (contrary to what is some- 
times supposed) that the interests of both parties are seen to run 
along parallel lines. In the result, the book not only provides a 
most useful guide to a wide range of topics of paramount financial 
importance to the family company, but it affords an insight into 
some ancillary matters outside the scope of normal business 
dealings on which little or nothing has been written. 


Naturally, within the compass of 160 pages, none of the 
particular problems dealt with in the book is exhaustively 
treated, but the book makes so valuable a contribution in its 
own particular field, and is so well written and charged with so 


[Vol. 103] 53 


much wisdom, that it is to be hoped that what started as a 
Paper delivered to Chartered Accountants at the Oxford Summer 
School in 1957, and has now become a guide, will in course of 
time become a treatise. Meanwhile, it is deserving of a place 
on the bookshelf of every family company of any size or 
importance, 


LEB. 
{1 5s. net. 


Controls on Company Finance. By B. J. Sims, 
Solicitor. 1958. London: Sweet & Maxwell, Ltd. 
This book is concerned with three matters: the Borrowing 

(Control and Guarantees) Act, 1946, and its attendant Control of 
Borrowing Order, 1958; the Exchange Control Act, 1947, so 
far as it affects the issue, etc., of securities, and the Income Tax 
Act, 1952, s.468. That latter section, it will be recalled, is the re- 
enactment of the Finance Act, 1951, s. 36: the Government had 
succeeded in making the country into such a semi-paradise that 
it had to be encircled by a high wall, not to prevent envious 
outsiders getting in, but to prevent discontented insiders getting 
out. 

There are some seventy-five pages of appendices which repro- 
duce the relevant statutes and orders, forms of application to the 
Capital Issues Committee and the Chancellor’s letter of instruction 
to that Committee. The text is largely a commentary on the 
Control of Borrowing Order, 1958, with references to such decided 
cases as there are and to any other relevant provisions. 

The book does not say anything which will be novel to those 
regularly concerned with these matters but will be very useful 
to those only occasionally so concerned. The author, perhaps 
inevitably, assumes throughout that this legislation is “a good 
thing.’’ Your reviewer, unfortunately, is quite convinced that 
it is a “ bad thing,”’ and that if the whole were swept into limbo 
the economy of the country would be better for it: to anyone 
holding these views it is a depressing book. One wonders how 
many lawyers realise, as appears from p. 56, that it is now possible 
to be deemed—not presumed—guilty of a crime carrying a 
maximum penalty of two years’ imprisonment and a fine. 


GRIEVE, M.A., LL.D. (Cantab.), 


Purchase Tax. By A. T. 
Sweet & Maxwell, Ltd. £1 5s. net. 


Solicitor. 1958. London: 

Purchase tax now yields a revenue of some £500m., which is 
more than was the combined yield of income tax and surtax in 
1939/40 : nevertheless, this seems to be the first publication on the 
subject other than a small guide which appeared in 1940 or 
thereabouts. It is extraordinary that so little is known of the 
working of a tax of this magnitude, and those administering it 
seem to have convinced everyone that ‘the gentleman in 
Whitehall knows best.’’ But, as stated by the author, consider- 
able uncertainty exists in many cases where the Commissioners 
are quite content to receive tax if it is paid to them. 

The book contains some sixty pages of commentary 
140 pages of appendices. In those appendices are reproduced 
the relevant statutory provisions and the notices issued by the 
Commissioners. In general your reviewer déprecates the repro- 
duction of such material: here he welcomes it because the 
statutory provisions are scattered through five Acts and because 
the notices are of particular importance in this subject and are 
not conveniently available elsewhere. 

In the commentary the author approaches the subject in a 
practical and helpful way and the book can be recommended to 
anyone who is in any way concerned with its subject matter. 


and 


Bibliography of Rural Land Economy and Land-Ownership, 
1900-1957. By D. R. DEnmaN, J. F. Switzer and O. H. M. 
SAWYER. 1958. Cambridge: Department of Estate Manage- 
ment, Cambridge University. £1 15s. net. 

This bibliography is designed to assist those who are concerned 
with rural landownership, land management and land affairs 
generally, whether owners, farmers, professional consultants or 
Government officials. The authors have attempted to include 
all books, articles, memoranda and _ periodicals published in 
Britain from 1900-56, as well as unpublished theses for higher 
degrees and reports available at certain university libraries. 
Some publications of 1957, and certain foreign works, also have 
been included. 

The sections of most interest to lawyers will be those concerned 
with Land Charges and Land Tenure Law. Essentially, however, 
this is a work of reference for librarians. 
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NOTES OF CASES 


The Notes of Cases in this 


issue are published by 


arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


WHARFAGE: TRACTORS 
NOT ‘“ CARRIAGES ” 


JAMAICA: SHIPPING: 
AND TRAILERS : 


Kingston Wharves, Ltd. v. Reynolds Jamaica Mines, Ltd. 


Lord Morton of Henryton, Lord Cohen, the Rt. Hon. L. M. D. 


de Silva. 15th December, 1958 


Appeal from the Court of Appeal of Jamaica. 


Five Euclid tractors propelled by internal combustion engines 
and each mounted on four wheels and each weighing 18,000 Ib., 
and five trailers for use therewith and each mounted on two 
wheels and each weighing 17,000 lb., were imported by the 
respondent company and landed on the appellants’ wharves at 
Kingston, Jamaica lhe respondents contended that the tractors 
and trailers were “‘ ”’ of four and two wheels respectively, 
to which the rates in Schedule A, as amended, of the Wharfage 
Law, 1895, of Jamaica applied, which provided : “ Carriages, four 
wheels, including wheels, each 22s. 6d. Carts and carriages of 
two wheels, including wheels, each 9s.,’’ and that the total wharf- 
The appellants demanded 
{139 6s. 5d. on the basis of a scheme of charges fixed by the local 
shipping association for ‘‘ heavy lifts,’ contending that the 
tractors and trailers were not covered by any of the items in the 
Schedules and consequently came within s. 16 (9) of the Wharfage 
which provided : \ny goods not particularly enumerated 

in the Schedules .. . shall be liable to be charged for in propor- 
tion to the rates therein fixed : Provided, however, that in respect 
of machinery and other heavy packages exceeding two tons in 
rates shall be fixed by special agreement.”’ They 
that the “machinery "’ or 
exceeding two tons in weight, and that there 
with regard to them, in that in 
must be 
deemed in the absence of an express contract relating to the goods 
to amount to a special agreement. The Court of Appeal of 
the decision of the resident magistrate, 
13th January, 1956, that the tractors and 
‘carriages '* within Schedule A and accepted the 
present respondents’ contention. 


CaTriages 


age payable was therefore £7 17s. 6d. 
l 


4 


Law, 


weight the 
contended 
‘heavy packages 


tractors and trailers were 
had been a “ special agreement " 


the circumstances the Shipping Association charges 


Jamaica, 
IKingston, held on 


reversing 
trailers were 
he appellants appealed. 


The Kt. Hon. L. M.D. be Sitva, giving the judgment, said 
that their lordships were of opinion that the tractors and trailers 


were not “carriages "’ to which the charges in Schedule A 
applied ; in Simpson v. Teignmouth and Shaldon Bridge Co. 
1903, 1 W.B. 405, at pp. 412 and 413, Lord Halsbury made an 
observation very relevant to the present case on the meaning of 


trailers were 
Schedules "’ within the 
machinery ”’ or not, they fell 
was no 


These tractors and 
enumerated . . . in the 
16 (9) and, whether ‘‘ 


carriage. goods “‘ not 
particularly 
meaning ol 
within the term “heavy packages.’’ There express 
agreement as to the wharfage to be paid on them, and the evidence 
was not strong enough to support the suggestion that the Shipping 
\ssociation charges constituted an offer which the respondents 
must be deemed to have known and tacitly accepted, and there 
was, therefore, no “‘ special agreement ’’ within the meaning of 
s. 16 (9). The appellants, as a consequence of the above con- 
clusions, were entitled to reasonable remuneration for the use of 
their wharves and for the services rendered by them, and the case 
would be sent back to the trial magistrate for that remuneration 
to be assessed on such material as might be put forward by the 


parties. 


APPEARANCES: T. G. Roche, O.C., and Peter Bristow (Clifford- 
Turner & Co.) ; Stanley Rees, O.C., and Arthur Bagnall (A. F. 
and RP. WV’. Tweed 


Reported by Cuarirs Clayton, Esq., Barrister-at-Law 


[2 W.L.R. 40 


House of Lords 


REVENUE: BALANCING CHARGE: COMPANY IN 
VOLUNTARY LIQUIDATION : WHETHER BALANCING 
CHARGE PART OF ACTUAL INCOME 


Inland Revenue Commissioners v. Wood Bros. 
(Birkenhead), Ltd. (In Liquidation) 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholme and Lord Somervell of Harrow 


18th December, 1958 


Appeal from the Court of Appeal ((1958] Ch. 469; 101 Sot. J. 
849). 


The taxpayer, a company to which s. 245 of the Income Tax 
Act, 1952, applied, ceased trading on 28th April, 1951, and went 
into voluntary liquidation on 16th April, 1952. The period over 
which the company had to be taxed was 30th April, 1950, to 
16th April, 1952, inclusive. It was not disputed that a balancing 
charge of £18,675 fell to be made on the company in respect otf 
sales of plant and machinery on cessation of its business under 
s. 292 (3) and s. 323 (4) of the Income Tax Act, 1952, and that 
the actual income of the company from all sources, as computed 
for the purposes of Chap. IIl of Pt. IX of the Income Tax Act, 
1952, for the said period fell to be apportioned among its members 
under ss. 245 and 248 of the Income Tax Act, 1952. On appeal 
by the Crown from a decision of the Special Commissioners 
that the amount of the balancing charge did not fall to be 
included in the actual income from all sources for the purposes 
of Chap. ILI of Pt. IX of the Income Tax Act, 1952, Harman, J., 
held that a balancing charge levied on a company was not part 
of its actual income because it never formed any part of the 
company’s income at all; and that, accordingly, the balancing 
charge did not fall to be included in the company’s actual income 
from all sources for the purposes of Chap. III of Pt. IX of the 
Income Tax Act, 1952. The Court of Appeal having affirmed 
his deicison, the Crown appealed to the House of Lords. 


Viscount SIMONDs, in a dissenting opinion, said that the 
respondent's argument was twofold: (1) that no statutory 
enactment provided that the amount on which a balancing charge 
was assessed should be deemed to be income of the company 
for income tax purposes; and (2) that, in any case, it was not 
part of the actual income of the company from all sources. If 
the first argument prevailed the second was unnecessary ; it was 
not suggested that the amount in question could be actual income 
of the company if it was not income at all. The construction 
placed by the Court of Appeal on the relevant sections was too 
narrow. The allowances were made in respect of the computation 
of profits or gains for purposes of income tax; the part of the 
public revenue affected was that which was derived from income 
tax and the balancing charge was made in order to restore to 
that tax an amount by which it had been mistakenly reduced. 
[It was an amount which for the purpose of income tax was as 
truly part of the subject’s income as was, for instance, the 
notional or artificial amount which was under Sched. A regarded 
as his income. In the Act the word ‘“‘ income’’ had a special 
meaning, viz., a sum which was by the Act charged to income 


tax and measured in accordance with its provisions. Where 
Case I of Sched. D was in question “‘ profits and gains ”’ was an 


expression synonymous with ‘“‘income.” It was because the 
amount on which the balancing charge was assessed fell within 
that Case that it was brought into charge as income. It remained 
to determine whether this amount was “ actual ’’ income within 
s. 245. The expression was defined in s. 255 (3). It meant 
income as defined, computed and measured by the Act by 
reference to a particular period. His lordship would have allowed 
the appeal. 


Lorp Morton or HENRyTON said that the parties agreed 
(1) that a balancing charge was properly made on the company 
under ss, 292 and 323 (4) of the Act; (2) that ‘“ the amount on 
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which the balancing charge is made’ was correctly computed 
under the same provisions at £18,675; (3) that, on the true con- 
struction of the Act, once the amount on which the balancing 
charge was made had been ascertained, the balancing charge was 
income tax on that amount at the appropriate rate. The one 
question which remained for decision was whether the sum of 
£18,675 was or was not part of the “‘ actual income from all 
sources ’’ of the company for the relevant period, within the 
meaning of s. 245 of the Act. If that question was answered 
in the affirmative, it followed that a direction and apportionment 
had been properly made under s. 245 with the result that the 
members of the company were liable to pay any appropriate 
amount of surtax on the sums apportioned to them respectively. 
Counsel for the company submitted (1) that the £18,675 was 
not “‘income ”’ of the company within the meaning of s. 245 
and (2) that if this sum could properly be described as 
‘income’ it was not actual income within the meaning of the 
section. The first submission should be accepted. The observa- 
tions of Lord Atkin in Thomas Fattorini (Lancashire), Ltd. v. 
Inland Revenue Commissioners |1942] A.C. 043, at p. 658, and 
Lord Uthwatt in Lord Howard de Walden v. Inland Revenue 
Commissioners 1948) 2 All E.R. 825, at p. 831, were directed 
to the words “‘ actual income ”’ in s. 21 of the Finance Act, 1922, 
but the wording of that section did not differ in any material 
particular from that of s. 245 of the Act of 1952, and para. 6 
of Sched. I to the Act of 1922 was reproduced in s. 255 (3) of 
the Act of 1952. Lord Atkin, in Fattorini’s case, supra, was 
concerned only to reject the contention that ‘‘ actual income ”’ 
meant the specific receipts of the company. It would not be 
right to construe his words as an expression of opinion that 
every sum on which income tax was payable was necessarily 
‘actual income ’’ within the meaning of the section and, unless 
his words could be so construed, they did not help the argument 
of counsel for the appellant here. In the Howard de Walden 
case, supra, Lord Uthwatt did not refer to the provisions as to 
computing the “actual income,’’ which were then contained 
in para. 6 of Sched. I to the Act of 1922 and were now in s. 255 (3) 
of the Act of 1952. The appeal should be dismissed. 


LorpD ReEtb agreed in dismissing the appeal. 

LokbD KEITH OF AVONHOLM would have allowed the appeal. 

LORD SOMERVELL OF HArkkow agreed in dismissing the appeal. 
Appeal dismissed. ‘ 
Sir John Senter, Q.C., E. B. Stamp and Alan 
', H. Talbot, Q.C., Philip 
Simmons, for March, 


\PPEARANCES : 
Ory (Solicitor of Inland Revenue); F. 
Shelbourne and M. Nolan (Simmons & 
Pearson & Green, Manchester). 


is 


{Reported by F. Cowper, Esq., Barrister-at-Law) [2 W.L.R. 47 


Chancery Division 


HUSBAND AND WIFE: RIGHT OF DESERTED 
WIFE TO REMAIN IN MATRIMONIAL HOME 


Churcher and Another v. Street and Another 


Roxburgh, J. 4th December, 1958 


Adjourned summons. 


In 1942 a husband deserted his wife and went to live with 
his mistress, leaving his wife in the matrimonial home, which 
was owned by him. He wished to sell the matrimonial home, 
and in 1950 he bought another house for the wife to live in, but 
she refused to move. In 1951, following the decision in Thompson 
v. Earthy {1951| 2 K.B. 596, an arrangement was come to with 
the approval of counsel whereby the husband conveyed the 
matrimonial home to the mistress, who, it was thought, could 
take the property free of the wife’s rights. To effect this 
arrangement the mistress borrowed money from trustees and 
this money was then used to discharge a previous legal charge 
on the matrimonial home executed by the husband. The 
nustress then executed a new legal charge in favour of the trustees, 
the husband joining in the transaction. In 1952 the mistress 
commenced proceedings against the wife for possession of the 
matrimonial home, which were dismissed. One of the trustees 
Was a partner in the firm of solicitors acting for the husband and 
the mistress. The trustees, desiring to realise their security, 
sought possession of the house from the mistress and the wife. 


’ 
J 
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ROXBURGH, J., said that it was conceded by counsel for the 
trustees that the wife had an equity in respect of the matrimonial 
home which was valid against the trustees and the question 
whether the trustees got possession depended on the judicial 
discretion of the court, which was exercisable notwithstanding 
that the trustees had knowledge that the wife had been deserted 
The trustees acted in part on the advice of the trust solicitors, 
but more important, as that was the firm of which one of the 
trustees was a member, they acted on the approbation of counsel 
The trustees could not be held to have committed a breach ot 
trust in those circumstances. The question who 
going to suffer from this transaction. ‘The solicitors who devised 
the scheme subject to counsel's approval should not. sufter, 
but the beneficiaries of this trust, who had nothing whatever to 
do with either the matrimonial dispute or this transaction 
except their concurrence in what their trustees did, had 
suffered. It was very difficult to condemn any solicitor who, 
thinking he saw a way out of an unjust situation, namely, that 
the wife was staying in this house and refusing to accept alter 
native accommodation and paying nothing for it, took this way 
out. It was not an improper thing for him to advise his client 
to try and get out of it in that way. The attempt failed, but 
the whole state of the law on this subject was not yet clear. 
The trustees would never have advanced money if they had not 
thought they had a security in the property; they never lent 
this money on the security of the husband or the mistress, but 
of the property. Something very strong would be needed to 
produce such an inequitable result as to deprive the beneficiaries 
of income because of this dispute between the husband and the 
wife, however right the wife might be in the matrimonial dispute. 
Where people had lent money, a deserted wife must sooner or 
later try and mitigate the damage which she had suffered in the 
practical sphere. The trustees could not be refused relief, and, 
therefore, an order for possession after six months would be 
made and if the wife wanted to stay in the house after that date, 
she should make satisfactory proposals to the trustees, namely, 
to covenant to pay interest and to keep the property in repair 
Order accordingly. 


Was, was 


APPEARANCES: J. 4A. Plowman, Q.C., and D. Gidly Scott 
(Sinclair, Roche & Temperley, for Churcher & Churcher, Gosport) ; 
R. L. Edwards, O.C., and I. N. D. Wallace (Gibson & Weldon, for 
Hobson, Thomas, Sherwell & Wells, Portsmouth). 


{Reported by J. D. Penxincton, Esq., Barrister-at-Law [2 W.L.R. 66 


Queen’s Bench Division 


SUMMARY OFFENCE: PLEA OF GUILTY: 
DEFENDANT’S NOTIFICATION TO COURT 
TO BE READ OUT 
R. v. Oldham Justices; ex parte Morrissey 
Lord Parker, C.J., Streatfeild and Diplock, J J. 
22nd October, 1958 

Application for order of certiorari. 

The applicant, who was accused of a parking offence, sent a 
notification to the court under the provisions of s. 1 (2) of the 
Magistrates’ Courts Act, 1957, that he desired to plead guilty, 
and added a submission with a view to mitigation. Although the 
statement was handed to the magistrates, it was not read out 
before the court. The applicant, having been convicted, applied 
for an order of certiorari to quash the conviction. 


Lorp Parker, C.J., said that it was conceded by the magis- 
trates’ clerk that the letter was not read out in court, though 
he stated that it was handed to the magistrates, and to the best 
of his knowledge the magistrates had full knowledge of it It 
was clear that, before the magistrates could exercise jurisdiction 
in a case of this sort, they must strictly observe the conditions 
of the statute : mere knowledge of the contents of the accused's 
submission, the mere reading of it to themselves, was not sufficient ; 
it must be read out in open court. ‘That being so, the magistrates 
had no jurisdiction to convict or sentence, and the order must go 


Application allowed. 


Cecil 


STREATFEILD and DipLock, JJ., agreed. 


APPEARANCES: A. J. Jrvine, QO.C., and Binnev 


(.Imerv-Parkes & Co.). 
Reported by J. DL PENNINGTON 


besq., Barrister-at-Law [1 W.L.R. 58 
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Court of Criminal Appeal 


CRIMINAL LAW: WHETHER PROVOCATION 
DEFENCE TO MALICIOUS WOUNDING 
R. v. Cunningham 
Lord Parker, C.J., Cassels and McNair, JJ. 8th December, 1958 

Appeal against conviction. 

The appellant raised the defence of provocation to a charge of 
malicious wounding consisting of words spoken to him by the 
victim. In the course of the trial the prosecution was allowed 
to cross-examine him as to his previous convictions, as the 
result of a question put by counsel for the appellant to the 
injured person. The appellant was convicted and appealed. 

Lorp ParKER, C.J., said that the appeal was based on the 
ground that leave to the prosecution to cross-examine the 
appellant as to his previous convictions ought never to have been 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 
Bristol Waterworks (Shepton Mallet) Order, 1958. 

No. 2263.) 10d. 

Draft Further Education (Scotland) Regulations, 1959. 7d. 
Land Powers (Defence) Act (Inquiries) Rules, 1958. (S.I. 1958 

No. 2231.) 5d. 

These rules prescribe the procedure to be followed for the 
purpose of inquiries held to consider objections into the making 
of orders under the following sections of the Land Powers 
(Defence) Act, 1958, discussed at 102 Sov. J. 610: ss. 6 (Power 
to require use of land for limited training purposes), 10 (Prevention 
of obstruction of airfields), 11 (Prevention of interference with 
operation of electrical apparatus), 13 (Acquisition of land for oil 
installations), 14 (Wayleave orders for oil pipe-lines and accessory 
works), or 19 (Acquisition of land by Postmaster-General). 

Load Line (Amendment) (No. 2) Rules, 1958. (S.I. 1958 

No: 2271.) 5d: 

Local Government (Allowances to Members) (Prescribe: Bodies) 

Regulations, 1959. (S.I. 1959 No. 1.) 5d. 

London Traffic (Prescribed Routes) (Kingston-upon-Thames) 

Regulations, 1958. (S.I. 1958 No. 2276.) 5d. 

Magistrates’ Courts (Maintenance Orders Act, 1958) Rules, 

1959. (S.I. 1959 No. 3 (L.1).) 11d. 

Merchant Shipping (lees) Regulations, 1958. (S.I. 1958 

No. 2270.) 9d. 

Pontypool and District Water Order, 1958. (S.I. 1958 

No. 2267.) 5d. 


(S.1. 1958 
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allowed, because if provocation was a proper defence to a charge 
of this sort, then counsel must, so it was said, be allowed to put 
that question to the victim without having the prisoner’s con- 
victions brought out in court. It was unnecessary to determine 
that question because in a case such as malicious wounding there 
was no such thing as a defence of provocation. That defence 
only arose in a case of murder to reduce murder to manslaughter. 
Accordingly, there was no defence, and the fact that the 
appellant’s convictions were before the jury could have made 
no difference. There was yet another difficulty in the way of 
the appellant, namely, that, even if provocation could be a 
defence, there was no suggestion that words alone, except in a 
case under the Homicide Act, 1957, were sufficient to found a 
defence of provocation. Appeal dismissed 

APPEARANCES: R. H. Tucker (Registrar, Court of Criminal 
Appeal) ; Malcolm Ward (T. Horton & Sons, Bromsgrove). 


[Reported by J. D Pennincton. Esq., Barrister-at-Law] [2 W.L.R. 63 


AND WHITEHALL 


Public Service Vehicles (Lost Property) (Amendment) Regula- 
tions, 1958. (S.I. 1958 No. 2262) 5d. 

Stopping up of Highways (County of Flint) (No. 1) Order, 
1958. (S.I. 1958 No. 2274) 5d. 

Stopping up of Highways (County of Hertford) (No. 16) Order, 
1958. (S.I. 1958 No. 2272.) 5d. 

Stopping up of Highways (City and County of Kingston-upon- 
Hull) (No. 2) Order, 1958. (S.I. 1958 No. 2264.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 38) Order, 
1958. (S.I. 1958 No. 2234.) 5d. 

Stopping up of Highways (City and County of Borough Liverpool) 
(No. 5) Order, 1958 (S.I. 1958 No. 2235.) 5d. 

Stopping up of Highways (City and County Borough of Liverpool) 
(No. 6) Order, 1958. (S.1. 1958 No. 2265.) 5d. 

Stopping up ot Highways (County Borough of Middlesbrough) 
(No. 1) Order, 1958. (S.1. 1958 No. 2266.) 5d. 

Stopping up of Highways (County of Somerset) (No. 6) Order, 
1958. (S.I. 1958 No. 2269.) 5d. 

Stopping up of Highways (County of Surrey) (No. 10) Order, 
1958. (S.I. 1958 No. 2228.) 5d. 

Stopping up of Highways (County of Warwick) (No. 9) Order, 
1958. (S.I. 1958 No. 2227.) 5d. 

Stopping up of Highways (County Borough of West Ham) 
(No. 2) Order, 1958. (S.I. 1958 No. 2275.) 5d. 

Stopping up of Highways (County of Worcester) (No. 8) Order, 
1958. (S.I. 1958 No. 2273.) 5d. 

Wages Regulation (Cutlery) Order, 1959. (S.I. 1959 No. 2.) 9d. 

Wages Regulation (Jute) Order, 1958. (S.I. 1958 No. 2268.) 9d. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal”’] 


The Solicitor’s Income 


Sir,—Mr. R. E. Smith is with respect not being quite fair. 
The matter under discussion is surely whether or not it is possible 
to earn an adequate living as a solicitor. I sincerely hope I am 
not a money-making machine, and one of the points I tried to make 
in my letter was that it was possible without overworking. I 
only keep ordinary office hours, my lecturing occupies two evenings 
a week and tutorial work four hours a week. This, in my reckon- 
ing, leaves more than enough time for recreation and other 
pursuits, including every week-end. Mr. Smith should not assume 
I have no charitable instincts and do no voluntary work. The 
possession of an adequate income is, however, an assistance in this 
respect, and I would have thought enabled one to devote more 
attention to it if money troubles are not pressing. In any event 
the time to work hard is when you are young—lI feel no worse 
for it. I sincerely hope I shall live to be forty. An insurance 
company of repute is reasonably confident having recently insured 
my life without loading the premium. This gives me some 
confidence to face the future despite Mr. Smith’s gloomy 
prognostications. 


Surrey. A YOUNG SOLICITOR. 


Solicitors’ Clerk Wanted 
in Ontario 


Sir,—My partner and I are most anxious to obtain the services 
of a solicitors’ clerk. We have a fairly large and rapidly growing 
general practice but we are at a loss as to how we should obtain 
the services of a solicitors’ clerk. We are prepared to look after 
transportation costs and to obtain a home for a suitable applicant. 
Subject to the ability of the person selected, we are prepared to 
offer security of employment. Of course, we would require a 
covenant from the person concerned not to work for any solicitor 
or firm of solicitors in this district directly or indirectly for a 
period of two years after he leaves our employment. The question 
of salary we would leave open to negotiation, but it would be 
equivalent to at least £100 per month to start. 


H. M. Lana, 
Messrs. LANG & KELLEHER, 
157 East Street, Barristers & Solicitors. 
Sault Ste. Marie, 
Ontario, Canada. 
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IN PRACTICE 


Questions, which can only be accepted from practising solicitors who are subscribers either directly or through a newsagent, should be addressed 


to the ‘ 


‘ Points in Practice”’ Department, The Solicitors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4 


They should be brief, typewritten in duplicate, and accompanied by the name and address of the sender on a separate sheet, together with a 


stamped addressed envelope. 


Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 


by any particular date or at all. 


Stamp Duty——AssENT—DEVISE OF PROPERTY WITH PAYMENT 
TO ESTATE AS CONDITION PRECEDENT 


QO. A client of ours is under a contract to purchase a cottage, 
and upon investigation of the title the vendor’s predecessor in 
title by his will gave (inter alia) his farm known as Blackacre Farm 
unto his son W. L. (who is the present vendor), he paying to the 
executors the sum of £5,000. The executors, by an assent in 
writing, vested Blackacre Farm in the vendor and recited the 
devisee had paid to the executors the sum of £5,000, which they 
thereby acknowledged. We inquired of the vendor’s solicitors 
whether the assent had been adjudicated as we are of the opinion 
the sum of £5,000 was a partial consideration for the gift. The 
assent has not been adjudicated. Do you consider the payment 
of the sum of £5,000, which was a condition precedent to the 
gift and may have been a method of equalisation in the will, 
was a consideration to attract duty ad valorem? Should the 
assent be adjudicated in any event ? 


The general rule is that an assent is not stamped ad valorem 
unless the transaction amounts to a conveyance or transfer on 
sale. Whether it does amount to such a conveyance or transfer 
depends upon whether there is any contractual element in the 
transaction. Thus, if personal representatives have power to 
appropriate assets in satisfaction of a legacy without the consent 
of the legatee, and if they do so, no ad valorem duty is charged : 
on the other hand, if they can so appropriate only with the 
consent of the legatee the legatee’s consent provides a con- 
tractual element and the assent is charged with ad valorem duty. 
rhe present question is not an easy one but we do not think that 
the assent is charged with ad valorem duty. If there had been, as 
there was for instance in Re Fison’s Will Trusts [1950) Ch. 394, 
the grant of an option so that the son was given the opportunity 
to purchase assets of the estate at a fixed or ascertainable price, 
then we think that if the son had accepted the option the trans- 
action would have been a purchase and the assent would have 
been charged ad valorem, but we do not think that there was 
any contractual element here. There was a devise of a property, 
Blackacre Farm, and a condition precedent to that devise was 
that the son should pay £5,000 to the estate. The son could 
accept or disclaim the gift so conditioned ; in fact, he accepted it, 
but we do not think this turns the transaction into a conveyance 
on sale. 


Trust—SaLE oF Bonps—ARREARS OF INTEREST—CAPITAL 


INCOME 


OR 


Q. One of the holdings in a trust estate which is now divisible 
on the death of the tenant for life consists of £1,700 4 per cent. 
Japanese Bonds 1899 (assented). Five years’ arrears of interest 
are reflected in the market price at date of death, in addition to a 
proportion of the current half-year’s interest. Are the executors 
of the life tenant entitled to receive those arrears, less income 
tax at 8s. 6d. in the pound, as well as the proportion of the 
current half-year’s interest, whether or not the bonds may be 
sold within the next six months ? 


A. lf the bonds are retained so that the trustees receive a 
payment actually on account of the interest upon the bonds, 
that payment will fall to be apportioned so that the estate of 
the deceased life tenant will be entitled to some part thereof. 
If, however, the bonds are sold so that the trustees receive nothing 
specifically on account of the interest, which is but reflected 
in the cum-interest price, it appears from Bulkeley v. Stephens 
1896] 2 Ch. 241 and Re Firth [1938] 2 All E.R. 217 that no 
apportionment is called for and the whole of the price of the 
bonds is to be treated as a capital item. 


Purchase of Beneficiaries’ Interests by Trustee 


Q. Certain property was purchased by 4 and B in 1948 as 
jot tenants in trust for themselves as rf nants in common. 
A died in 1951 and by his will left his estate amongst his four 
children in equal shares, Three of the children decided that they 


did not want the particular property or the business carried on 
thereat and the same was physically handed over to the fourth 
child D. In 1953 B appointed the child D to be a co-trustee with 
him and it is now decided to vest the sole beneficial interest in D. 
A conveyance has been drawn between B and D of the one 
part as trustees and D of the other part whereby B and D convey 
the legal estate unto D and B conveys his beneficial half interest 
to D. No document of release or assignment appears to have 
been drawn by the other three children, and it would appear 
necessary to us for these children to join in to release and assign 
their equitable interest. The further question arises whether 
even this is sufficient or whether there is an absolute bar against 
D either buying an equitable interest or accepting a gift of such. 
Certainly it would appear to the writer that the conveyance 
should recite that the three children have had independent 
legal advice. Would it be possible to deal with the matter 
firstly by a statutory declaration by the three children to the 
effect that they had released their interest and then by a straight- 
forward conveyance by two trustees to one of them, reciting 
that between them they are entitled to the whole beneficial 
interest ? 


A. Whilst a trustee cannot validly purchase the trust property 
from himself there is no reason why he should not purchase 
the beneficiaries’ interests from the beneficiaries, but we agree 
with you that in such cases it should be established beyond 
doubt that the beneficiaries have been independently advised 
It is necessary to get into the beneficial ownership of )) not 
only B’s half interest but also the three children’s interest in the 
other part. We think therefore that those three children should 
be joined to convey their beneficial interests to D in the same way 
as it is proposed that B should convey his beneficial interest to 
D. Since all the three children are alive and available we think 
it much better that they should in fact convey their beneficial 


interest to D than that they should enter into a statutory 
declaration to the effect that they have so conveyed. 
Will-——CoNsTRUCTION 
QO. What is the effect of the following gift of real property 


in a will ? 


““T Give and Bequeath unto my wife 4 all my moneys invested 


in savings certificates. I also give and bequeath to my 
wife 4 the property known as Blackacre but should the said 
property be in her possession at her decease I desire that it shall 
be sold and the proceeds divided equally between B and C.” 

A. In our opinion Blackacre is settled upon 4 for life with 
remainder to B and C (compare Jn the Estate of Last 1958 
2 W.L.R. 186; 102 Sor. J. 89). Accordingly it will be proper 


for the personal representatives to vest Blackacre in 4 as tenant 
for life. 
BY SOLI 


APPOINTMENT OF NEW DIRECTOR 


SURVIVING DIRECTOR 


Private Company 


Q. A is the holder of 999 shares in a private company incor- 
porated under the Companies Acts, 1908 to 1917, and the 
remaining one share is held by his wife, B. A and B are the 
only two directors. The articles of association provide that the 
number of directors must be not less than two, and that the 
quorum for business of directors’ and shareholders’ mectings 
is two. A has died and B wishes to appoint another director, 
Y, to act jointly with her. A’s executors are B and X. Directors’ 
share qualification is one share. How can Y be appointed ? 

A. Application can be made to the court under s. 135 of the 
Companies Act, 1948, for a meeting to be called at which one 
member of the company shall be deemed to constitute the 
meeting. ‘‘ The court’’ means the court having jurisdiction to 
wind up the company (s. 455), and, if the amount of the paid-up 
capital is less than £10,000, application may be made to the 
county court (s. 218 (3)).. B can then hold a meeting and appoint 
Y as a director, 
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NOTES AND 


Honours and Appointments 


Mr. MIcHAEL OsBorN, assistant solicitor to the Southampton 
Town Council, has been appointed deputy town clerk of Banbury. 


Personal Notes 


Mr. Clement Davies, Q.C., is to retire from the chairmanship 
of Montgomeryshire Quarter Sessions in February. 


Mr. Clarence Harold Lee, managing clerk to Messrs. Wells and 
Hind, solicitors, of Nottingham, has completed fifty years’ 
service with that firm. 

For 132 years a partner of Messrs. Whitley Hughes and 
Luscombe, of East Grinstead, has been clerk to the justices at 
East Grinstead Magistrates’ Court. The tradition has now been 
broken by the appointment of a full-time clerk. A warm tribute 
to the firm was paid before the start of court business on the last 
appearance as clerk of Mr. P. A. Williams, by the Chairman, 
Mr. J. Kk. Owen, local solicitors, and the police. 

Major G. E. Twine, solicitor, of Basingstoke, who has twice 
won the Queen’s Prize at Bisley, has been selected for the first 
British National rifle team to visit the British West Indies. The 
team left on 3rd January for an eight weeks’ trip. 


Miscellaneous 
LOCAL GOVERNMENT COMMISSION FOR ENGLAND 


The Local Government Commission for England, appointed to 
review the main structure of local government and recommend 
such changes as they find necessary, are first to investigate the 
following areas, starting in March : 

(1) The West Midlands Special Review Area, comprising 
the county boroughs of Birmingham, Dudley, Smethwick, 
Walsall, West Bromwich and Wolverhampton; the boroughs of 
Bilston, Halesowen, Oldbury, Rowley Regis, Solihull, Stour- 
bridge, Sutton Coldfield, Tipton and Wednesbury; the urban 
districts of Aldridge, Amblecote, Brierley Hill, Brownhills, 
Coseley, Darlaston, Sedgley, Tettenhall, Wednesfield and 
Willenhall ; and the parishes of Castle Bromwich and 
Kingshurst in the rural district of Meriden. 

(2) The rest of Staffordshire, Warwickshire and Worcester- 
shire and the counties of Herefordshire and Shropshire. 

(3) Bedfordshire, Cambridgeshire, Huntingdonshire, Isle of 
Ely, Leicestershire, Northamptonshire, Rutland and the Soke 
of Peterborough. 

Notices of the forthcoming reviews are being published in 
appropriate newspapers and are being posted up in the areas 
themselves. The Commission have written to all local authorities 
in the first three review areas telling them that the reviews will 
begin on 9th March. They have been asked to provide the 
Commission with written statements, mainly in the form of 
answers to questions. The Commission are also inviting the 
views of other bodies and organisations having an interest in 
this field, and will be ready to receive representations from any 
organisations or individuals on matters relevant to their task. 


THE SOLICITORS ACT, 1957 

On 18th December, 1958, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon ALAN JUNIUS GOWER HARDWICKE, formerly 
of Nos. 19 and 20 Bolton Street, London, W.1, and now of 
No. 26 Dover Street, London, W.1, a penalty of £500 to be forfeit 
to Her Majesty, and that he do pay to the complainant his costs 
of and incidental to the application and enquiry. 

[Mr. A. J. G. Hardwicke has instructed his counsel to apply on 
his behalf for leave to enter an appeal upon the grounds that the 
decision of The Law Society was wrong upon the facts and in law.] 

On 18th December, 1958, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon HENRY SALOMON LEON PoLaAk and MAURICE 
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NEWS 


HENDRIK LEON Porak, both of Nos. 20 and 21 Took’s Court, 
Cursitor Street, London, E.C.4, and No. 11 Hartfield Road, 
Wimbledon, Surrey, jointly and severally a penalty of £500 to 
be forfeit to Her Majesty, and that they do pay jointly and 
severally to the complainant his costs of and incidental to the 
application and enquiry. 


Wills and Bequests 

Mr. C. H. Jackson, solicitor, of Nottingham, left £17,944 net. 

Mr. Malcolm Colin Kerr, solicitor, of Stockport, left £35,137 
net. 

Mr. Reuben Lincoln, solicitor, of Golders Green, N.W.11, and 
previously a minister of religion, left £33,717 (£19,052 net). 

Mr. George Llewellyn Lloyd, solicitor, of Newport, left £17,474 
(£3,496 net.) 

Colonel Henry Cooper Scott, solicitor, of York, left £44,762 
net. 

Mr. George Thornton Simpson, solicitor, of Nottingham, left 
£32,783 net. 

Mr. Henry Lancelot Waddington, solicitor, of Broadstairs, 
left £113,946 net. 


OBITUARY 


Mr. N. LO 


Mr. Norman Lo, the former Oxford University tennis player 
who recently qualified as a solicitor in London, was killed in an 
air crash near Hong Kong on 20th December, 1958, at the age 
of 26. 

Mr. L. RHODES 

Mr. Lewis Rhodes, solicitor, of Halifax, died on 31st December, 
1958, aged 80. He was admitted in 1904, and was a director of 
the British Law Insurance Co., Ltd., and the London Assurance 
Co., Ltd. 

Mr. J. J. ROBINSON 

Robinson, solicitor, of Leeds, 

He was admitted in 1898. 


Mr. John James died on 


3rd January, 1959, aged 86. 


Mr. W. H. WILSON 


Mr. William Henry Wilson, solicitor, of Sunderland, and 
president of Sunderland Incorporated Law 


immediate past 
He was admitted in 1928. 


Society, has died aged 77. 
Mr. W. A. ZABELL 


Mr. Walter Austin Zabell, 
27th December, 1958, aged 89. 


solicitor, of Cheam, died on 
He was admitted in 1914. 


SOCIETIES 


The Soricitors’ ARTICLED CLERKS’ 
following programme for February, March and April. February: 
Tuesday, 3rd—Debate at The Law Society’s Hall. Subject to 
be announced; Tuesday, 17th—Play reading at The Law Society's 
Hall. March: Tuesday, 3rd—Jazz evening at The Law Society’s 
Hall; Tuesday, 24th—A visit to Her Majesty’s Theatre to see 
‘““ West Side Story.’’ Applicants are requested to send 5s. 6d. 
with a self-addressed envelope to the Activities Secretary, c/o the 
Society’s address. April: Tuesday, 7th—Debate at The Law 
Society. Subject to be announced; Tuesday, 21st—New members’ 
evening at The Law Society’s Hall. 


SocrETY announce the 
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